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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

BRIGGS & STRATTON CORPORATION and 

KOHLER CO., 

Opposers, 

Opposition No. 91200832 (parent) 

-vs- Opposition No. 91200146 

Application Serial No. 78924545 

HONDA GIKEN KOGYO KABUSHIKI 

KAISHA, 

Applicant. 

DEPOSITION OF GEORGE MANTIS 

Friday, August 28, 2015 9:08 a.m. 

Wilmer, Cutler, Pickering, Hale and Dorr LLP 

60 State Street, Boston, MA 02109 

Reported by: 

Janet Sambataro, RMR, CRR, CLR 

JOB NO. 146811 
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August 28, 2015 

9:08 a.m. 

10 Deposition of GEORGE MANTIS, held at the 
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11 offices of Wilmer, Cutler, Pickering, Hale and 

12 Dorr LLP, 60 State Street, Boston, Massachusetts, 

13 pursuant to Agreement before Janet Sambataro, a 

14 Registered Merit Reporter, Certified Realtime 

15 Reporter, Certified LiveNote Reporter, and a 

16 Notary Public within and for the Commonwealth of 

17 Massachusetts. 
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1 APPEARANCES: 

2 WILMER, CUTLER, PICKERING, HALE and DORR, LLP 

3 (By Silena Paik, Esquire, 

4 and John J. Regan, Esquire) 

5 60 State Street 

6 Boston, Massachusetts 02109 

7 silena.paik@wilmerhale.com 

8 john.regan@wilmerhale.com 

9 Counsel for the Applicant 

10 

11 REED SMITH, LLP 

12 (By Robert Phillips, Esquire, 

13 and Seth Herring, Esquire) 

14 101 Second Street, Suite 1800 

15 San Francisco, California 94105 

16 rphillips@reedsmith.com 

17 sherring@reedsmith.com 

18 Counsel for the Opposer, Briggs & Stratton 

19 

20 WHYTE HIRSCHBOECK DUDEK, S.C. 

21 (By Melinda Giftos, Esquire) (Via Telephone) 

22 555 East Wells Street, Suite 1900 

23 Milwaukee, Wisconsin 53202-3819 

24 mgiftos@whdlaw.com 

25 Counsel for the Opposer, Kohler Co. 
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P R 0 C E E D I N G S 1 

2 MS. PAIK: Before we begin, I'd like to 

3 state for the record the parties' previous 

4 agreement with respect to the introduction of 

5 evidence of portions of the parties' expert 

6 reports, as outlined in Mr. Poret's trial 

7 deposition. 

8 And pursuant to that agreement, the 

9 parties agree that with respect to Mr. Mantis' 

10 trial deposition, Honda may introduce portions of 

11 his expert reports that contain diagrams, tables, 

12 photographs, data, and the like. 

13 Is that agreed? 

14 MR. PHILLIPS: Yes. 

15 GEORGE MANTIS, 

16 having been duly sworn, after presenting 

17 identification in the form of a driver's license, 

18 deposes and says as follows: 

19 DIRECT EXAMINATION 

20 BY MS. PAIK: 

Q. 

A. 

Good morning. 

Good morning. 

21 

22 

23 MR. REGAN: And we'll have the same 

24 stipulation regarding objections that we had at 

25 the prior deposition. 
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MR. PHILLIPS: Remind me what that is, 

MR. REGAN: All objections, except as 

4 to the form of the question and motions to 

5 strike, will be reserved. And the witness will 

6 read and sign the transcript within 30 days. 

7 MR. PHILLIPS: Okay. Thank you. Yes. 

8 BY MS. PAIK: 

9 

10 

11 

12 

13 

14 

15 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

16 Group? 

17 A. 

Good morning. 

Good morning. 

Please introduce yourself. 

My name is George Mantis. 

Where do you work? 

The Mantis Group. 

What position do you hold at the Mantis 

I am the president and founder of the 

18 Mantis Group. 

19 Q. Have you been retained as an expert in 

20 this matter? 

21 

22 

A. 

Q. 

I have. 

By whom were you retained in this 

23 proceeding? 

24 

25 

877-479-2484 

A. 

Q. 

Counsel for the Applicant. 

Mr. Mantis, what were you asked to do 
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1 in this case? 

2 A. I was asked to design a survey to 

3 assess whether the mark, as depicted in the 

4 application, has acquired distinctiveness or 

5 secondary meaning. 

6 I was also asked to assess the probative 

7 value of surveys conducted by Mr. Poret. 

8 Q. Now, what, if anything, in your 

9 background do you believe qualifies you to carry 

10 out this task? 

11 A. My education and over four decades of 

12 experience in designing and conducting and 

13 reporting on surveys. 

14 Q. Let's go through your training and 

15 experience in the area of survey research. 

16 But, first, please tell us your educational 

17 background. 

18 A. I received a bachelor of science degree 

19 from Carroll College, master of business 

20 administration from Indiana University, and a 

21 juris doctor from Illinois Institute of 

22 Technology, Chicago Kent College of Law. 

23 Q. Mr. Mantis, please walk us through your 

24 experience in survey research. 

25 A. I began my career in survey research in 
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1 1969 at Continental Illinois National Bank, as a 

2 marketing research officer. In 1978, I joined a 

3 publicly held marketing research firm as the 

4 director of the firm's financial and legal 

5 services group. 

6 And in 1983, I started -- I formed the 

7 predecessor to the company that was formed in 

8 1985, the Mantis Group. 

9 COURT REPORTER: Could you keep your 

10 voice up a little bit? 

11 

12 Q. 

THE WITNESS: I'll try to. 

Have you performed surveys in the area 

13 of trademark or trade dress? 

14 

15 

16 

A. 

Q. 

A. 

Yes. 

Approximately how many? 

Over the course of the last 30-plus 

17 years, in excess of 500. 

18 Q. Have you performed any surveys to 

19 determine whether a proposed trademark or trade 

20 dress has acquired secondary meaning? 

21 

22 

23 

24 so. 

25 

877-479-2484 

A. 

Q. 

A. 

Q. 

I have. 

Approximately how many? 

A rough estimate, approximately 40 or 

How long have you worked in the area of 
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1 survey research? 

2 A. 43 years. 

3 Q. Have you served as an expert witness in 

4 the area of survey research in legal proceedings? 

5 A. I have. 

6 Q. Have you been accepted as an expert in 

7 trademark survey research in legal proceedings? 

8 A. I have. 

9 Q. What courts, agencies, or 

10 administrative bodies have you been accepted as 

11 an expert in trademark surveys? 

IN ｾ＠
The federal courts -aAEi- many circuits, ｾ＠12 A. 

13 the Trademark Trial and Appeal Board, and the 

14 Copyright Office. 

15 Q. When were you first qualified as an 

16 expert before the TTAB? 

17 A. I believe it was 1985, in the Miles 

18 Laboratory case. 

19 Q. Have you lectured on the use of survey 

20 research in trademark matters? 

21 A. I have. I have spoken at the 

22 International Trademark Association's annual 

23 meeting, Midwest Conference on Intellectual 

24 Property, Chicago Bar Association, various 

25 practicing law institute forums, and on occasion, 
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1 I lecture at the John Marshall Law School on the 

2 use of survey research for trademark matters. 

3 Q. Mr. Mantis, you're being handed what's 

4 been marked as Applicant Exhibit No. 53. 

5 (Summary of The Mantis Group, 

6 Inc. marked Applicant's Exhibit 53.) 

7 BY MS. PAIK: 

8 

9 

10 

11 

Q. 

A. 

Q. 

A. 

Do you recognize this document? 

I do. 

Please identify it for us. 

This is a summary of the Mantis Group 

12 and my experience, both educationally and the 

13 type of work conducted by the Mantis Group. 

14 Attached to the first page are a list of 

15 cases where I provided trial and/or deposition 

16 testimony from the years 2007 through 2012. 

17 

18 

19 

Q. 

A. 

Q. 

Who prepared this document? 

I did. 

Does Applicant Exhibit 53 accurately 

20 summarize your education and work experience in 

21 the area of survey research? 

22 

23 

A. 

Q. 

It does. 

Have you had any additional engagements 

24 where you've given trial or deposition testimony 

25 that's not reflected in Applicant Exhibit 53? 
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1 A. Yes. I believe there were three 

2 additional cases since 2012, where I provided 

3 trial and/or deposition testimony. 

4 Q. Mr. Mantis, you said a few minutes ago 

5 that you've been asked to design and conduct a 

6 survey to determine whether the engine design 

7 depicted in Honda's application has acquired 

8 secondary meaning. 

9 Did you perform the survey? 

10 

11 

A. 

Q. 

I did. 

Are you being compensated for your time 

12 spent on this case? 

13 

14 

15 

A. 

Q. 

A. 

Yes. 

How are you being compensated? 

The compensation I have received was on 

16 a project basis for the design, conduct, and 

17 reporting of the survey. And I'm also being 

18 compensated on an hourly basis for trial and 

19 deposition testimony. 

20 

21 

22 

23 case? 

24 

Q. 

A. 

Q. 

A. 

What is your current hourly rate? 

$750. 

What was your per project fee in this 

The fee billed to Honda for the design, 

25 conduct, and reporting of the study, including 
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1 all costs associated with data collection, I 

2 believe was $120,000. 

3 Q. Now, Mr. Mantis, have you formed any 

4 opinions as to whether the engine design that's 

5 depicted in Honda's application has acquired 

6 secondary meaning? 

7 

8 

9 

A. 

Q. 

A. 

I have. 

What is your opinion? 

Based on the study that I conducted, I 

10 have concluded that the design depicted in the 

11 application has acquired distinctiveness or 

12 secondary meaning. 

13 

14 

Q. 

A. 

How did you arrive at that conclusion? 

The net proportion of respondents who 

15 associate the design with Honda as a single 

16 source for design-related reasons. 

17 Q. What proportion of relevant customers 

18 associated the design depicted in the application 

19 with Honda? 

A. I believe it was 42.4 percent. 20 

21 Q. In your experience, Mr. Mantis, is a 

22 net level of association of 42.4 percent 

23 sufficient or insufficient to support a finding 

24 of secondary meaning? 

25 MR. PHILLIPS: Objection. 
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My experience is that it is sufficient. 

Mr. Mantis, we'll get into the details 

3 of your survey shortly, but first, can you please 

4 give the board an overview of the survey you 

5 conducted for this case. 

6 A. As any other survey, the study design 

7 incorporated determining, first, what 

8 organizations and respondents should be included 

9 in the study. After that determination was made, 

10 the identification of potential firms that define 

11 this audience is sought and secured, purchased, 

12 in this case. 

13 Respondents then, once qualified, reviewed 

14 an image or a photograph of an engine as they 

15 were on the telephone when the interview 

16 occurred. After the data were collected, I then 

17 analyzed the data, coded and tabulated the data, 

18 and wrote a report, based on those findings. 

19 

20 

21 2012. 

22 

Q. 

A. 

Q. 

When was the survey conducted? 

August 14, 2012, through September 19, 

In designing the survey, what initial 

23 step did you take? 

24 A. The first step in designing a survey is 

25 to define the relevant universe. 
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1 Q. What do you mean by "relevant 

2 universe"? 

3 A. The relevant universe, sometimes 

4 referred to as the population, :is that group of 

5 :ind:iv:iduals from wh:ich the sample f:irms :in a 

6 survey are drawn. It's that group who represents 

7 op:in:ions that are probative of the :issue or 

8 subject that we're studying. 

9 Q. What d:id you def:ine as the relevant 

10 survey universe? 

11 A. Organ:izat:ions that purchase or may 

12 purchase horizontal shaft engines ranging from 

13 4-to-13 horsepower that are used :in the 

14 organ:izat:ion, such as or:ig:inal equipment 

15 manufacturers, reta:il trade, and wholesale trade. 

16 Add:it:ionally, :included :in the study were 

17 organ:izat:ions that purchase or rent products that 

18 contain a qual:if:ied eng:ine, organ:izat:ions such as 

19 rental yards and equipment purchasers or renters. 

20 Q. How d:id you :identify those 

21 organ:izat:ions? 

22 A. Through -- :in:it:ially through 

23 conversation w:ith counsel and Honda, but also 

24 based on experience working on another matter for 

25 Honda. 
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1 Q. Once you determined the types of 

2 organizations for inclusion in your survey, how 

3 did you go about identifying the actual 

4 organizations that fell within those categories? 

5 

6 

7 

8 

9 

A. Through the use of standard industrial 

classification codes. 

Q. What are standard industrial 
Cl-A,.siri ＨａＭｮｯｾｾｯｾ＠

ide:Ati£igati.en codes? 

A. SICs or standard industrial 

10 classification codes, are codes that are assigned 

11 to organizations based on the type of 

12 organization it is. These are developed by the 

13 Department of Labor. 

14 Those codes then can characterize an 

15 organization by the type of work it does or its 

16 function. So that's the basis of identifying 

17 what organizations fit into what categories. 

18 Q. How did you identify the relevant SIC 

19 codes? 

20 A. Through going to the Department of 

21 Labor statistics, there's a manual of SIC codes 

22 that define each grouping. For example, original 

23 equipment manufacturers. Those SIC codes then 

24 can be identified and isolated as some of which 

25 you would want to include in your sampling. 
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1 MS. PAIK: Mr. Mantis, you've just been 

2 handed what's been marked as Applicant 

3 Exhibit 54. 

4 (Standard Industrial 

5 Classification Codes marked Applicant's 

6 Exhibit 54.) 

7 BY MS. PAIK: 

8 Q. Do you recognize this document? 

9 A. I do. 

10 Q. Please identify it for us. 

11 A. This document represents the SIC codes 

r.:s-r 
12 for the testiRg control group respondents that 

13 were utilized in the study and the number of 

14 interviews that were conducted for each SIC code. 

15 The SIC codes are grouped as to reflect the 

16 category of firm; for example, equipment 

17 purchasers and renters. You see a list of SIC 

18 codes that respond to that particular 

19 categorization. 

20 So these are the SIC codes that we used in 

21 the study and the number of interviews by SIC 

22 code within the segments that I described as the 

23 type of organization that was included in the 

24 study. 

25 Q. Who prepared this document? 
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1 A. I did. 

2 Q. Now, once the relevant SIC codes were 

3 identified, what happened next? 

4 A. We went about the process of purchasing 

5 the sample of firms that fall into these SIC 

6 codes. 

7 Q. From whom did you purchase the sample? 

8 A. An organization known as Survey 

9 Sampling Incorporated. Survey Sampling is an 

10 international firm involved in sampling 

11 solutions, as well as data collection. 

12 Q. Could you tell the board in more detail 

13 how you went about purchasing the sample of 

14 businesses that fell within the relevant SIC 

15 codes? 

16 A. There was a very systemic approach in 

17 the purchase process. I first asked Survey 

18 Sampling to list the number of entities for each 

19 of the SIC codes that fell into each of these 

20 types of organizations. Once that population was 

21 
SS1: @ 

identified, SIC was instructed to take a random 

22 sample of that population to provide the SIC 

23 codes that were potentially used in the study. 

24 So the process was identifying the number 

25 and then taking a random sample within that total 
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1 population of records that Survey Sampling 

2 maintains. 

3 Q. After the sample was purchased, what 

4 happened next? 

5 A. After the sample was purchased, firms 

6 were contacted by telephone randomly. 

7 Q. Why were the businesses contacted 

8 randomly? 

9 

10 

A. Standard procedure would be to do a 

random contact of the SIC codes provided. For 

11 example, I think we purchased approximately 

12 12,000 records for equipment purchasers. A low 

13 number was basically the entire universe of OEMs, 

14 which was under a thousand. 

15 What you do then is have that information in 

16 a computer, if you will, and the computer will 

17 then randomly select one of these records. The 

18 random selection process then gives the 

19 opportunity to basically give everyone an 

20 opportunity to participate in the survey. 

21 

22 

23 

There's no self-selection process. It's random. 

Q. 

A. 

Who is Pacific Research? 

Pacific Research was the firm that 

24 collected the data, the interviewing firm. 

25 Q. Who conducted the interviews? 
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Pacific Research. 

Did you prepare any materials to be 

3 used by the interviewers in connection with these 

4 phone calls? 

5 

6 

7 

A. 

Q. 

A. 

I did. 

What materials did you prepare? 

I prepared a screening questionnaire, 

8 the actual questionnaire that had the substantive 

9 questions, and also interviewer instructions. 

10 (Screening Questionnaire for 

11 Study No. 500 marked Applicant's Exhibit 55.) 

12 BY MS. PAIK: 

13 Q. Mr. Mantis, you've just been handed 

14 what's been marked as Applicant Exhibit 55. 

15 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

Do you recognize this document? 

I do. 

Please identify it for us. 

This is the screening questionnaire 

20 that was used in the study. 

21 

22 

23 

Q. 

A. 

Q. 

Who prepared this document? 

I did. 

What was the purpose of the screening 

24 questionnaire? 

25 A. The screening questionnaire is designed 
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1 to ascertain if the organization that we've 

2 contacted randomly is qualified and also to 

3 identify the individual within that organization 

4 that's qualified to respond to our questions. 

5 Q. Could you summarize for the board what 

6 criteria was used to determine whether the 

7 participant qualified and why that criteria was 

8 used? 

9 A. Well, first, you have to ascertain 

10 whether the organization purchases or rents the 

11 qualified engine or products containing those 

12 engines. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

Secondly, if that organization does, in 

fact, purchase the qualified product, then the 

question then is what individual that you may 

have spoken to or are speaking to, is that 

individual qualified. 

And that individual, in this case, had to be 
ｄｾ＠

ｲ･ｳｰｯｮｳｩ｢ｬ･ｾ＠ shared responsibility in 

decisions regarding which brands of qualified 

engine their organization purchases. 

Q. Did you prepare a summary of the 

23 resulting sample composition? 

24 A. I did. 

25 (Sample Composition marked 
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1 App1icant's Exhibit 56.) 

2 BY MS. PAIK: 

3 Q. You've just been handed what's been 

4 marked as App1icant Exhibit 56. 

5 Do you recognize this document? 

A. Yes. 

P1ease identify it for us. 

6 

7 

8 

Q. 

A. This document summarizes, for both the 

9 test and the contro1 group, the number and 

10 proportion of interviews by each of the 

11 categories of firms that were interviewed. 

12 Q. Did you form an opinion as to whether 

13 this samp1e composition fair1y represents the 

14 universe of potentia1 customers of the engine at 

15 issue? 

16 

17 

18 

A. 

Q. 

A. 

I did. 

What is your opinion? 

The samp1e composition or distribution 

19 of interviews among these particu1ar categories 

20 of firms is a fair representation of the 

21 marketp1ace. And that is based on the fact that 

22 contacts were made random1y, individua1s or firms 

23 were inc1uded in the study, based on their 

24 qua1ification rates, which varied from one group 

25 of respondents to the other. 
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1 So the net effect, then, is that you have a 

2 representative sample, and the sample is 

3 distributed, based on the number of entities in 

4 each of these groups and their qualification 

5 rates. 

6 Q. Now, once it was determined that an 

ａｾｄ＠ ｾ＠
organization, an individual working for that 7 

A. 
8 organization were qualified to take the survey, 

9 what was the next step? 

10 A. The interviewing process began. 

11 Q. What guidance, if any, did you provide 

12 to the interviewers as to how the survey was to 

13 be conducted? 

14 A. I prepared, as I mentioned, interviewer 

15 instructions that were provided to the 

16 interviewers. I also provided those instructions 

17 to an individual that I retained, independent of 

18 my firm and independent of Pacific Research, the 

19 firm that collected the data. This individual, I 

20 would characterize as an independent interviewing 

21 specialist. 

22 So those instructions were also provided to 

23 that individual. 

24 (Interviewer Instructions for 

25 Study No. 500 marked Applicant's Exhibit 57.) 
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1 BY MS. PAIK: 

2 Q. You've just been handed what's been 

3 marked as App1icant Exhibit 57. 

4 Do you recognize this document? 

A. I do. 

P1ease identify it for us. 

5 

6 

7 

Q. 

A. These are the interviewer instructions 

8 provided to the interviewers and to the 

9 independent interviewing specia1ist. 

Q. 

A. 

Who prepared this document? 

I did. 

10 

11 

12 Q. Now, Mr. Mantis, why did you provide 

13 the interviewer instructions to the interviewers 

14 and interviewing specia1ist? 

15 A. These instructions describe in detai1 

16 the protoco1s associated with the proper conduct 

17 of the survey. 

18 Q. You had mentioned the interviewing 

19 specia1ist. What was the ro1e of the 

20 interviewing specia1ist with respect to your 

21 survey? 

22 A. The interviewing specia1ist briefed the 

23 interviewers, monitored the first days, two days 

24 of interviewing. But before interviewing 

25 actua11y began, went through practice interviews 
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1 with each interviewer that was assigned by 

2 Pacific Market Research, for the conduct of the 

3 study. 

4 Q. Why did you use an interviewing 

5 specialist? 

6 A. I wanted to assure that the protocols 

7 of the study were understood, and I wanted an 

8 independent evaluation on the ability of each 

9 individual assigned to the study to follow those 

10 procedures. 

11 (Questionnaire marked 

12 Exhibit 58.) 

13 BY MS. PAIK: 

14 Q. In front of you, Mr. Mantis, is 

15 Applicant Exhibit 58. 

16 Do you recognize this document? 

A. I do. 

Please identify it for us. 

17 

18 

19 

Q. 

A. This is the questionnaire that was used 

20 in the study. 

21 

22 

23 

Q. 

A. 

Q. 

Who prepared this document? 

I did. 

Please walk us through each step in the 

24 interviewing process. Let's start with the first 

25 step. 
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1 A. Okay. After the organization and 

2 individuals were qualified; that is, successfully 

3 met the criteria described in the screening 

4 questionnaire, the respondent, potential -- or 

5 the respondent was contacted by telephone, and 

6 told that they would be shown a black-and-white 

7 photo of an engine and to see that engine, to 

8 access a website. And on the site was a web page 

9 that had a photograph of the engine that they 

10 were responding to. 

11 Q. What engine photo was shown to the 

12 participant? 

13 A. There were two groups of respondents. 

14 A test group was shown the Honda GX engine, and 

15 the control group was shown a Briggs engine. 

16 Q. Now, what, if any, modifications were 

17 made to these photographs? 

18 A. The names were removed, and other 

19 indicia of origin, such as model numbers, which 

20 is standard practice when you conduct a study on 

21 secondary meaning. 

22 Q. Why were these items removed from the 

23 photographs? 

24 A. We are trying to determine whether the 

25 design is associated with a single source. 
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1 Removing the name is an appropriate way of 

2 isolating the design. 

3 So any indicia of origin other than what 

4 you're studying or any indicia of origin has to 

5 be removed. 

6 Q. Why did you show the respondent 

7 black-and-white photos? 

8 A. Because color is not claimed as part of 

9 the mark. 

10 (Photograph of Test Engine 

11 marked Applicant's Exhibit 59.) 

12 BY MS. PAIK: 

13 Q. You've just been handed what's been 

14 marked as Applicant Exhibit 59. 

15 Do you recognize this document? 

A. I do. 

Please identify it for us. 

16 

17 

18 

Q. 

A. This is a photo of the test engine, the 

19 Honda GX engine shown to respondents. 

20 (Photograph of Control Engine 

21 marked Applicant's Exhibit 60.) 

22 BY MS. PAIK: 

23 Q. In front of you is Applicant 

24 Exhibit 60. 

25 Do you recognize this document? 
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1 A. I do. 

2 Q. P1ease identify it. 

3 A. This is a photo of the contro1 engine, 

4 the Briggs engine that respondents viewed, 

5 contro1 group respondents viewed. 

6 Q. Why were these two groups shown 

7 different engine photos? 

8 A. The use of a test group and a contro1 

9 group gives us the opportunity to assess survey 

10 noise. And that's the purpose of using this type 

11 of design. 

12 Q. Cou1d you exp1ain to the board in 

13 greater detai1 what you mean by "survey noise"? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. Survey noise accounts for responses 

that are unre1ated to the subject matter that 

we're studying. In this particu1ar case, 
@ W6.fl.G. 

individua1s shown a 
1\ 

photo of an engine that does 

not contain the design e1ements in the test 

engine. 

If an individua1 in a contro1 group 

mentioned Honda, as an examp1e, that wou1d be for 

reasons unre1ated to the design that we're 

testing. 

Survey noise has been defined a number of 

different ways. Simp1y guessing, the fact that 
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There are a number 

2 of different sources of noise, but in a nutshe11, 

3 survey noise re1ates to responses unre1ated to 

4 what we're testing. 

5 Q. For your survey, how did you estimate 

6 the survey noise? 

7 A. By the proportion of individua1s 

8 exposed to the contro1 group engine, the Briggs 

9 engine, that mentioned Honda. 

10 Q. Now, why was the Honda GX engine shown 

11 at App1icant Exhibit 59 chosen as a test image? 

12 A. It's my understanding that that engine 

13 embodies the design in the app1ication. 

14 Q. What is the basis for your 

15 understanding? 

A. Discussions with counse1. 16 

17 Q. Why did you use a b1ack-and-white photo 

18 of a Honda GX engine and not the drawing in the 

19 app1ication? 

20 A. In my opinion, to use a drawing may 

21 have presented some abstract image to a 

22 respondent, who then may or may not be ab1e to 

23 re1ate it to anything. 

24 So, in effect, it wou1d defeat the purpose 

25 of actua11y questioning that individua1. 
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Why was the Briggs & Stratton engine 

2 shown at Applicant Exhibit 60 chosen as the 

3 control image? 

4 A. The Briggs & Stratton engine was chosen 

5 because it isolates or does not contain various 

6 elements that contribute to the design of --

7 enumerated in the application. 

B Q. Can you explain that further, please. 

9 A. Sure. Unlike the Honda engine, when 

10 viewing the gas tank, there is no angle on the 

11 gas tank that is complementary to the fan cover. 

12 The tank, itself, is -- appears to be higher, a 

13 different height, if you will. The air cleaner 

14 is located in a different position. The 

15 carburetor is located in a different position. 

16 
ｃａｾＶｕＲｴ･ＺＧｒｉｊｚＮ＠ C()\19!._ @ 

Particularly, the ＭｾＭ ｾＱＦ｡｡ｯｲ＠ does not have the 

17 ribbing. 

18 MR. PHILLIPS: Does not have the what? 

19 THE WITNESS: Ribbing,' 

20 MR,. PHILLIPS: Excuse me. 

21 A. As does Honda. So those are some of 

22 the elements. And my belief is that the control 

23 engine does not evoke this overall cubic look 

24 that the Honda has. And certainly the control 

25 engine does not have the beveling that goes 
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1 across the circumference of the engine. 

2 Q. Mr. Mantis, do you have an 

3 understanding as to whether the Briggs & Stratton 

4 engine chosen as the control image competes 

5 effectively with the Honda GX engine? 

6 MR. PHILLIPS: Objection. Foundation. 

7 A. ｾ＠ my understanding is that they are ｾ＠
»AvE 

8 competitive products, ｡ｮ､ｾｴｨ･ｲ＠ similarities, ｡ｾ＠

9 I recall, similar displacement. 

10 Q. What is the basis for your 

11 understanding? 

12 A. Discussions with counsel and Honda. 

13 Q. Now, after the participant accessed the 

14 website containing the black-and-white photo of 

15 either the test or control image, what happened 

16 next in the interviewing process? 

17 A. Respondents were told that they were 

18 going to be asked some questions. And for each 

19 question, if they didn't have an answer or didn't 

20 know, that it was appropriate to say so and go on 

21 to the next question. 

22 Q. Why was this instruction given to the 

23 respondents? 

24 A. To give respondents the opportunity or 

25 to tell respondents that don't know is an 
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1 acceptable answer. And that certainly avoids any 

2 type of speculation or guessing on the 

3 respondent's part. 

4 Q. What happened next in the interviewing 

5 process? 

6 A. The questioning began with the first 

7 question. 

8 Q. And what was the first question? 

9 A. "Do you associate the engine shown on 

10 your screen with any particular company or 

11 companies?" 

12 Q. And just so we're clear, Mr. Mantis, 

13 what question is that in Applicant's Exhibit 58? 

14 A. Question 1. 

15 Q. For respondents who answered no to 

16 Question 1, what happened next? 

17 A. The respondent was asked no further 

18 questions. The interview was considered a 

19 completed interview, and counted as a completed 

20 interview in the base that we used to calculate 

21 
PR.OP()R.n oJ\1.5 

what pear'tieas we are reporting. 

22 Q. For respondents who answered "don't 

23 know" to Question 1, what happened next? 

24 A. The same. These respondents or those 

25 respondents were no longer questioned. The 
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1 interview was counted as a completed interview. 

2 Q. For respondents who answered "yes" to 

3 Question 1, what happened next? 

4 A. They were asked whether they associate 

5 the engine shown on the screen with one company 

6 or more than one company. 

7 Q. What question is that in the Applicant 

8 Exhibit 58? 

A. Question 2. 9 

10 Q. Mr. Mantis, why did you ask whether the 

11 respondents associate the engine with any 

12 particular manufacturer, as opposed to whether 

13 they associate the overall appearance with any 

14 particular manufacturer? 

15 A. I wanted to safeguard against a 

16 potential danger that signaling respondents to 

17 appearance would suggest that a one company 

18 response would be an appropriate answer. 

19 So it was a safeguard against that 

20 particular bias or leading nature. 

21 Q. Now, going back to Applicant 

22 Exhibit 58, there appears to be four versions. 

23 Are there any differences between these four 

24 versions? 

25 A. Yes. Two differences, and they both 
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1 apply to the test group and control group. 

2 For Question 2, half of the respondents were 

3 asked the question, whether they associate the 

4 engine shown with only one company or more than 

5 one company. The other half were asked the same 

6 question, with the answer alternatives reversed. 

7 That is, do you associate the engine with more 

8 than one company or only one company? 

9 Q. For Question 2, why was the order of 

10 asking one company or more than one company 

11 rotated from one respondent to the other? 

12 A. It's standard practice to rotate answer 

13 alternatives so you can avoid the potential 

14 problem of systematic bias. 

15 

16 

17 

Q. 

A. 

What do you mean by "systematic bias"? 

Well, bias implies something systematic 

in the study. It's a -- what would be termed an 

18 error in questionnaire construction, where a 

19 one-directional question may lead respondents to 

20 the answer given by the first choice that you've 

21 read to the respondent. So it affects what we 

22 term "order bias." 

23 And, again, it's a very standard 

24 questionnaire design approach, not just in 

25 litigation, but in commercial marketing research, 
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1 as well. 

2 Q. Why do you want to avoid systematic 

3 bias? 

4 A. Well, once bias is introduced into the ,. ｾ＠
5 study, may have the effect of leading ｲ･ｳｰｯｮ､･ｮｴｳｾ＠

1\ 
6 to a desired answer, which creates a distortion, 

7 if you will, in the results that you're studying. 

8 Q. Mr. Mantis, going back to Question 2 in 

9 your questionnaire, for respondents who answered 

10 only one company in response to Question 2, what 

11 happened next? 

12 A. They were asked which company makes 

13 engines that they associate the design that they 

14 saw in the photograph. 

15 Q. Were they asked any other questions? 

16 A. Yes. There were follow-up questions, 

17 what we term "probing questions . " They were 

18 asked what makes them associate the engine with 

19 the response that they gave. That question was 

20 followed by "What do you mean by that?" They 

21 were also asked "Anything else?" followed by the 

22 same probe, "What do you mean by that?" 

23 Q. Just so we're clear, what questions are 

24 you referring to in Applicant Exhibit 58? 

25 A. 

877-479-2484 

3, 
Questions 4A and 4B. 

1\ 
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1 Q. Now, for respondents who answered 
..3 

2 "don't know" in response to Question-..2-, what 

3 happened next? 

4 A. These respondents associate the design 

5 with a particular company, but couldn't name the 

6 company. These respondents were asked "What 

7 makes you associate the engine with only one 

8 company?" The follow-up probing questions that I 

9 described were also asked. 

10 Q. What questions are you referring to in 

11 Applicant Exhibit 58? 

12 A. SA, SB. 

13 Q. For respondents who answered "more than 

14 one company" in response to Question 2, what 

15 happened next? 

16 A. They were asked which companies that 

17 make engines do they associate the engine that 

18 they saw on their screen. The interviewer 

19 recorded these responses, and then for each 

20 response, they were asked, "What makes you 

21 associate the response given?" followed by, 

22 again, these four neutral probes. 

23 Q. What questions are you referring to in 

24 Applicant Exhibit 58? 

25 A. ') 7A through 9B. 
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1 Q. Mr. Mantis, why were fo11ow-up 

2 questions 1ike "What do you mean by that?" and 

3 "Anything e1se?" asked? 

4 A. They are designed to gain insight into 

5 the reason or reasons given by a respondent for 

6 the response that they gave. 

7 Q. What happened next in the interviewing 

8 process? 

9 A. The interview conc1uded by asking the 

10 respondent to provide their comp1ete name, 

11 address, and te1ephone number. And they were 

12 to1d that we must prove that our research is 

13 va1id. And that was the basis for asking them to 

14 provide this information. 

15 Q. Now, what instructions, if any, were 

16 given to the interviewers as to how the responses 

17 to the questions were to be recorded? 

18 A. The instructions given to the 

19 interviewers and the interviewing specia1ist, 

20 who, again, briefed and supervised the first two 

21 days of interviewing, were to ask questions 

22 verbatim and record responses verbatim. 

23 

24 

Q. 

A. 

Why were these instructions given? 

To have a record of what the respondent 

25 said, instead of having an interviewer, who may 
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1 have a tendency to paraphrase and interpret what 

2 the respondent said. This provides, then, the 

3 opportunity to look at the data, as given by the 

4 respondent, and appropriately assess or code that 

5 data. 

6 There is no reliance on what an interviewer 

7 may or may not do, without the adherence to 

8 asking questions verbatim and recording questions 

9 verbatim. 

10 Q. Mr. Mantis, in the context of survey 

11 methodology, do you understand the term "double 

12 blind survey"? 

13 

14 

15 mean? 

16 

A. 

Q. 

A. 

I do.· 

What do you understand that term to 

Neither the interviewer, nor the 

17 respondent, and, in this case, even the 

18 interviewing specialist, was not made aware of 

19 the sponsor or purpose of the study. 

20 Q. 

21 conducted? 

22 

23 

A. 

Q. 

In this case, what type of survey was 

This was a telephone survey. 

Were the interviewers or respondents 

24 made aware of the sponsor or the purpose of the 

25 study? 
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A. 

Q. 

3 study? 

[Page 37] 

No. 

Why did you conduct a double blind 

4 A. Again, that is standard practice. And 

5 you do that for the primary reason why we do 

6 other safeguards, and that's to avoid bias being 

7 introduced into the study. 

8 Q. Now, in the context of survey 

9 methodology, have you heard of the term 

10 "validation"? 

11 

12 

13 

A. 

Q. 

A. 

I have. 

What do you --

Particularly the term "independent 

14 validation. " 

15 Q. What do you understand that term to 

16 mean? 

17 A. Independent validation is the process, 

18 after the interview occurs, of recontacting a 

19 portion of respondents interviewed to assess 

20 whether, in fact, they have been interviewed. 

21 This provides a basis to conclude that the study 

22 was, in fact, conducted, and it goes to the 

23 question of trustworthiness of the results of the 

24 study. 

25 Q. In your opinion, to what extent do 
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1 survey protoco1s require that a portion of the 

2 interviews be va1idated? 

3 A. It's a protoco1 that I be1ieve is a 

4 standard protoco1, certain1y in 1itigated 

5 matters. It's a1so a standard protoco1 in 

6 commercia1 marketing research, as we11. 

7 Q. In your survey, Mr. Mantis, were a 

8 portion of the interviews va1idated? 

9 

10 

11 

12 

13 

A. 

Q. 

A. 

Q. 

A. 

Yes. 

By whom? 

I be1ieve it was Information A11iance. 

And who is Information A11iance? 

It's another fu11 service research firm 

14 that has data co11ection faci1ities. 

15 (Va1idation Questionnaire marked 

16 App1icant's Exhibit 61.) 

17 BY MS. PAIK: 

18 Q. In front of you is what's been marked 

19 as App1icant Exhibit 61. 

20 Do you recognize this document? 

21 

22 

23 

A. 

Q. 

A. 

I do. 

P1ease identify it for us. 

This is the va1idation questionnaire 

24 that was used when respondents that were 

25 interviewed were recontacted. A1so shown in this 
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1 document are the results of the validation effort 

2 conducted by Information Alliance. Specifically, 

3 of the 291 interviews that were conducted. 

4 Q. Who prepared the validation 

5 questionnaire? 

6 

7 

8 

9 

A. 

Q. 

A. 

Q. 

I did. Yes. 

Who prepared the validation report? 

Information Alliance. 

Mr. Mantis, please walk us through the 

10 validation report. 

11 A. As shown on the document, the 

12 validation report shows the disposition of the 

13 291 respondent names that were provided to 

14 

15 

Information Alliance. 291 organizations were 

interviewed. Of these contacts, 219 were 

16 reached, successfully reached, about 75 percent. 

17 Of those that we reached, only one indicated that 

18 he or she did not recall being interviewed. And 

19 as customary practice dictates, that individual 

20 was not included in the study. 

21 Q. Once the interviews were completed, 

22 what, if anything, did you receive from the 

23 interviewing agency? 

24 

25 

877-479-2484 

A. 

Q. 

I received hard-copy questionnaires. 

What, if anything, did you do with the 

U.S. LEGAL SUPPORT www.uslegalsupport.com 

George Mantis



[Page 40] 

1 data once you received it? 

2 A. I read the responses to all questions 

3 and coded and tabulated those responses. 

4 Q. Can you explain further what you mean 

5 by "coding" and "tabulating" the responses? 

6 A. The coding process involves 

7 characterizing responses into various categories, 

8 which are shown in my expert report. The 

9 tabulation process is basically counting how many 

10 entities you've categorized in a certain fashion. 

11 So the coding process, first, is assessing 

12 the data and placing that data in various 

13 categories. Tabulation is counting how many are 

14 in each category. 

15 Q. Did you prepare a summary of the survey 

16 responses? 

17 A. I did. 

18 (Tables of Responses marked 

19 Applicant's Exhibit 62.) 

20 BY MS. PAIK: 

21 Q. You've just been handed what's been 

22 marked as Applicant Exhibit 62. 

23 Do you recognize this document? 

24 

25 

877-479-2484 

A. 

Q. 

I do. 

Please identify it for us. 
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1 A. This document represents five tables 

2 that show the responses to all questions asked of 

3 the respondent. 

4 Q. As you mentioned, Applicant Exhibit 62 

5 contains five tables. Let's start with Table 1. 

6 What does Table 1 show? 

7 A. Table 1 shows the response to 

8 Question 1, "Do you associate the engine shown on 

9 your screen with any particular company or 

10 companies that make engines?" And as shown on 

11 the table, 154 or 81.5 percent of test group 

12 respondents answered the question in the 

13 affirmative. 

TA6Lf 1fi:;J 
14 You can look at the next point on the ｡｡ｾ｡Ｌ＠ ｾ＠

15 70 or 69.3 percent of control group respondents 

16 answered Question 1 affirmatively. 

17 Q. Let's move on to Table 2. What does 

18 this table show? 

19 A. Table 2 shows the response to the 

20 second question, and that being whether 

21 respondents associate the engine shown with only 

22 one company or more than one company. And, as 

23 shown on this table, as an example, 98 test group 

24 respondents indicated that they associate the 

25 Honda engine shown with only one company. 
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Moving on to Tab1e 3, what does this 

2 tab1e show? 

3 A. Tab1e 3 shows the company or companies 

4 that respondents mentioned, either the sing1e 

5 company or the more than one company mentions, 

6 p1aced into categories; categories being the 

7 responses that re1ate to design, association with 

8 Honda as a sing1e source. 

9 Another category, design which may be 

10 re1ated to Honda as a sing1e source, the design 

11 associated with Honda and another source, and 

12 design associated with a11 other sources. 

13 

14 

Q. 

A. 

Fina11y, what do Tab1es 4 and 5 show? 

Tab1es 4 and 5 show the verbatim 

15 responses for the test group and contro1 group 

16 respondents respective1y, p1aced in the same four 

17 categories that I just described. 

18 Q. Mr. Mantis, did you determine what 

19 percentage of the test group respondents 

20 associated the test engine design with Honda as 

21 the sing1e source? 

22 

23 

24 with? 

25 
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A. 

Q. 

A. 

I did. 

And what percentage did you come up 

42.4 percent, adjusting and taking into 
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3 

Q. 

A. 

How did you arrive at that number? 

I first looked at the number of 
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4 respondents that associate the engine with Honda 

5 for design-related reasons. And that number, I 

6 believe, was 97 respondents, which represents 

7 51.3 percent of the test group audience. 

8 Not included in the 97 were three other 

9 Honda mentions given by respondents, who did not 

10 mention a design feature or the overall look, but 

11 simply mentioned color. So those were excluded 

12 from the 51.3 percent. 

13 Q. Mr. Mantis, if the respondent 

14 identified design or appearance in addition to 

15 other elements that are not part of the mark as a 

16 reason for association, how did you classify 

17 those responses? 

18 A. I classified those as Honda mentions 

19 for design-related reasons. 

20 

21 

Q. 

A. 

Why? 

Well, the purpose of the study was to 

22 assess whether the design of the engine depicted 

23 in the application functions as a source 

24 indicator. If individuals mention design or even 

25 overall look, those are appropriate to be 
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1 considered as relating to the subject matter that 

2 we're testing. And that's whether the design of 

3 the engine has acquired secondary meaning. 

4 Q. Does the 51.3 percent include any 

5 respondents that said they associate the test 

6 engine design with more than one company? 

7 

8 

9 

A. 

Q. 

A. 

Yes. 

Why did you include those responses? 

Those respondents, most of which 

10 mentioned some anonymous source, are citing 

11 Honda, where I included them as Honda 

12 design-related mentions, because they're 

13 indicating that what they see is a copy of Honda 

14 

15 

or a knockoff of Honda. So they're referring to 

the design. So they appropriately should be 

16 considered as design-related reasons associated 

17 with Honda. 

18 Q. Let's move to the control image. What 

19 percentage of the control group respondents did 

20 you determine associated the Briggs engine design 

21 with Honda as the single source? 

22 

23 

24 

25 

877-479-2484 

A. 

Q. 

A. 

8.9 percent. 

How did you arrive at that percentage? 

Using the same logic and criteria that 

I used in considering test group respondents. I 
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1 tabulated and coded in the same way. 

2 Q. Mr. Mantis, what did you deter.mine was 

3 the net association? 

4 A. 42.4 percent. 

5 Q. Please explain to the board how you 

6 arrived at that number. 

7 A. The number is arrived at by taking the 

8 Honda mentions as a single source for 

9 design-related reasons, which is the 

10 51.3 percent, and adjusting that data for this 

11 notion of survey noise, which are some 

12 respondents will associate a third-party product 

13 that does not contain the design elements that 

14 we're testing with Honda. And we know that's for 

15 reasons unrelated to the design, because they're 

16 not exposed to those design elements. That 

17 proportion, which is referred to as survey noise, 

18 
Pllf'JPDeno,J ｾ＠

is then deducted from the ｰ･ｾｾｾ･｡＠ of Honda ｾ＠

19 responses in the test group. 

20 So the 51.3 percent is adjusted by reducing 

21 it by 8.9 percent to take into account responses 

22 unrelated to the subject that we're testing. 

23 Q. Mr. Mantis, did you prepare a summary 

24 of these findings? 

25 A. I did. 
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1 (Summary of Results for the test 

2 group and the control group respondents 

3 marked Applicant's Exhibit 63.) 

4 BY MS. PAIK: 

5 Q. In front of you is Applicant 

6 Exhibit 63. 

7 Do you recognize this document? 

A. I do. 

Please identify it for us. 

8 

9 

10 

Q. 

A. This is a summary of the results for 

11 both the test group and the control group 

12 respondents, beginning with the proportion of 

13 individuals that associates the design with Honda 

14 as a single source, those 97 respondents that I 

15 mentioned, and taking into consideration survey 

16 noise, 8.9 percent, netting out survey noise to 

17 get net association of 42.4 percent. 

18 As I mentioned, not included in the Honda 

19 single source mentions were those that gave color 

20 only as a response. 

21 The balance of the table represents the 

22 distribution of all the remaining interviews of 

23 the test group and the control group. 

24 

25 

877-479-2484 

Q. 

A. 

Who prepared this document? 

I did. 
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1 Q. Now, based on the 42.4 percent net 

2 association number, do you have an opinion as to 

3 whether the applied-for mark in this case has 

4 secondary meaning? 

5 

6 

7 

A. 

Q. 

A. 

I do. 

What is your opinion? 

Based on a rather rigorous test control 

8 group study that I conducted, it is my opinion 

9 that the design depicted in the application does 

10 serve as a source indicator or the design has 

11 acquired secondary meaning. 

12 Q. Now, do you have Applicant Exhibit 59 

13 in front of you? 

14 

15 

A. 

Q. 

Yes. 

Mr. Mantis, how many tones can you see 

16 in the black-and-white photo of the test engine? 

17 

18 

A. 

Q. 

Three. 

Do you have an opinion as to whether 

19 showing this three-tone image affected the 

20 proportion of Honda single source mentions for 

21 design-related reasons? 

22 

23 

24 

25 

877-479-2484 
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1 with three-tone co1or or this image with 

2 three-tone co1or had no effect on Honda mentions. 

3 Q. What is the basis for your opinion? 

4 A. 
lh1n WIM.c aou/IJIL:::Ij) rowltfl.D Sf.dl/NJ)I ＧｾＭｙ＠

Of those that mentioned co1orh and I ｾｾｾｾＮ＠

_) 
5 be1ieve there were 21, a11 of those respondents (fjl) 
6 mentioned co1or in combination with a design 

7 e1ement. They shou1d then be considered as 

8 associating the engine shown with Honda. So 

9 there was no effect. 

10 Q. Now, Mr. Mantis, 1et's turn to 

11 App1icant Exhibit 59 or fifty -- excuse me, 60. 

12 A. Yes. 

13 (Witness comp1ies.) 

14 Q. Does the contro1 image show three 

15 tones? 

16 A. No. I see two tones. 

17 Q. In your opinion, did using a test 

18 stimu1us with different tones than the contro1 

19 stimu1us have any effect on the survey resu1ts? 

20 MR. PHILLIPS: Objection. 

21 A. No. 

22 Q. Why do you say that? 

23 A. For the same reason. If co1or was 

24 

25 

mentioned, and was mentioned by, I be1ieve, 21 in 

ll+ttf lfl&iL,; CotJNtel> TVc.cllhtD .SECCWOIW."f ｴｮ･ｩｍＯＱｾ＠
the test ｧｲｯｵｰｾ＠ a11 21 mentioned one or more ) ｾ＠
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1 design elements in conjunction with color. So 

2 they should be considered as associating the 

3 design of the engine shown with Honda. 

4 Q. Mr. Mantis, do you have an opinion as 

5 to whether you adequately controlled for color in 

6 your survey? 

7 A. I do. 

8 Q. What is your opinion? 

9 A. I believe I did. The use of the 

10 verbatim responses, excluding three that only 

11 gave color mention, I think is a mechanism where 

ﾷｾＱＱ＠
you can take consideration ....e.£ color and treat 

" 
12 

ｩｴｾ＠
13 as such. 

14 But more importantly, as I've mentioned, 

15 color really played no role in generating Honda 

16 responses. Color may have been mentioned, but it 

17 was mentioned in combination with a design 

18 element. And those responses should be 

19 considered as associating the design depicted in 

20 the application with Honda. 

21 Q. Now, going back to Applicant 

22 Exhibit 60, the photo that was shown to the 

23 control group, is the muffler visible or not 

24 visible? 

25 A. It's visible. 
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If you 1ook at Applicant Exhibit 59, 

2 the test image, is the muff1er visible or not 

3 visib1e? 

4 

5 

A. 

Q. 

It is not visib1e. 

In your opinion, Mr. Mantis, does the 

6 contro1 image disp1ay the same or different type 

7 of air fi1ter than the test image? 

8 A. It is my understanding that the air 

9 fi1ters are different. 

10 Q. In your opinion, do the test and 

11 contro1 images need to disp1ay exact1y the same 

12 design features to assess secondary meaning? 

A. No. 

Why not? 

13 

14 

15 

Q. 

A. If such were the case, in effect, what 

16 you wou1d be doing is testing the same thing, the 

17 test group and the contro1 group, if there is 

18 simi1arity or exactness in the features shown. 

19 One can 1ook at it from the point of view of as 

20 you go a1ong the continuum of the contro1 taking 

21 on greater resemb1ance with the test stimu1us, at 

22 some point you cross the thresho1d. And the 

23 contro1, itse1f, starts generating, and 

24 artificia11y so, association responses. 

25 As that is the case, we're 1eft with a 
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1 dilemma, does that control adequately address the 

2 function of the control? Is it providing a valid 

3 assessment of survey noise? And the answer is we 

4 don't know. We don't know if the control is t::l 
ｬｴｾｯ｣Ｎｾｾｮｯｲｊ＠ \!1!Y 

5 generating actual ｑｑｒﾣｵ｡ｾｑｒ＠ or if the control is 

6 survey noise or a combination of both. 

7 So the function of the control is destroyed 

8 and the control does not serve its purpose. 

9 Q. Now, Mr. Mantis, can you tell us 

10 roughly what percentage of the control group 

11 respondents associated the control image with 

12 Briggs? 

13 A. I believe it was 47, approximately 

14 47 percent. 

15 Q. Does this percentage affect your 

16 opinion as to whether the Briggs engine is an 

17 appropriate control? 

18 A. No. 

19 Q. Why not? 

20 A. Market share, if that were the cause of 

21 the Briggs responses, really does not come into 

22 play, in that the purpose of a control is not to 

23 confuse people into believing that it's a Honda 

24 engine. We're measuring marketplace reality, if 

25 you will. These products are competitive 
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So it doesn't ｾ＠

2 preclude the opportunity for people to mention 

3 Honda for any reason, reasons related to or 

4 unrelated to the design. 

5 I know of no study that would suggest that 

6 there is an appropriate level of correct 

7 identification that destroys the value of a 

8 control. I've never seen anything reported, nor 

9 in my experience has that been the case. 

10 Q. Mr. Mantis, looking at Applicant 

11 Exhibit 59 and 60, what graphics, if any, did the 

12 test image include? 

13 A. I believe they include -- both the test 

14 and the control or the test? 

15 Q. Let's focus on the test image. 

16 A. I believe it includes what I'd refer to 

17 as kind of the turtle and the rabbit, the speed 

18 control indicator, and it includes graphics with 

19 regard to fuel or choke. 

20 Q. Moving on to the control image, what 

21 graphics, if any, does it include? 

22 A. I believe the same graphics, the speed 

23 indicator and what appears to be a fuel 

24 indicator. I don't know if that's a choke, as 

25 well, but ... 
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Why did you include these graphics on 

2 the test and control images? 

3 A. Well, this presents the product 

4 appropriately. More importantly, these are not 

5 source indicators, like a brand name or a model 

6 number. So they could not artificially drive any 

7 particular response. 

8 And certainly these graphics are not unique 

9 to Honda. As you can see, both the Briggs and 

10 Honda have the same or similar graphics. 

11 Q. Did inclusion of these graphics have 

12 any effect on your survey results? 

A. No. 

Why do you say that? 

13 

14 

15 

Q. 

A. As I recall, there were only two 

16 respondents in the test group that mentioned 

17 graphics, both of which gave design-related 

18 reasons, as well. 

19 MS. PAIK: Should we take a quick 

20 break? We've been going for about an hour and 20 

21 minutes. 

22 (A recess was taken.) 

23 BY MS. PAIK: 

24 Q. Mr. Mantis, do you understand that 

25 Opposers have retained their own survey expert, 
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Yes. 

Do you understand that Mr. Poret has 

4 provided tria1 testimony in this case? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

I do. 

Did you review his tria1 testimony? 

I have. 

Do you understand that Mr. Poret 

9 testified that the 1eve1 of net association fa11s 

10 within the range of 9.7 to 18.1 percent? 

11 

12 

A. 

Q. 

Yes. 

Do you agree or disagree with his 

13 assessment? 

14 

15 

16 

A. 

Q. 

A. 

I disagree. 

Why? 

Many of the standards enumerated in the 

17 Manua1 of Comp1ex Litigation, as we11 as other 

18 treatises, were not adhered to. These standards 

19 inc1ude whether a representative samp1e was drawn 

20 from the survey popu1ation. A1so, they inc1ude 

21 the requirement that survey questions avoid bias, 

22 order, or context effects. A1so inc1uded are the 

23 requirement that some of the measures provided 

24 must inc1ude data from an appropriate contro1, 

25 and a1so that the entire process must ensure 
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1 objectivity. 

2 It is my opinion that the standards were not 

3 adhered to in the surveys conducted by Mr. Poret. 

4 Q. We'll go through each one of your 

5 criticisms in detail shortly. 

6 First, can you please provide to the board 

7 an overview of your criticisms of Mr. Poret's 

8 study? 

9 A. Sure. It is my opinion that the Poret 

10 study does not adequately address whether the 

11 sample is representative of that population. 

12 Again, that was the first standard I mentioned. 

13 There's also potential bias introduced into 

14 the Poret study that prevents impartial 

15 measurement. Inappropriate controls were used, 

16 which results in the failure to provide an 

17 adequate measure or valid measure of survey 

18 noise. 

19 Further, the introduction of irrelevant data 

20 in the attempt to discount data further 

21 introduced data from an inappropriate control and 

22 provided not a valid measure of survey noise. 

23 Then, finally, study execution and reporting 

24 errors go to the trustworthiness of the study. 

25 There are some significant errors made in that 
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1 regard. 

2 Let's go back a moment to the potential 

3 bias. That comes in two forms. The manner in 

4 which the context was provided to the respondent 

5 in the definition of the engine that they were 

6 seeing, and also the problem with nonrotating of 

7 answer alternatives. 

8 Those are the two areas that most glaringly 

9 present bias, and the question of whether the 

10 measurement is valid. 

11 Q. Mr. Mantis, what effect, if any, do 

12 these failings have on Mr. Poret's net 

13 association findings? 

MR. PHILLIPS: Objection. 14 

15 A. Well, as I said in my report, you know, 

16 it's my opinion that Mr. Poret's studies do not 

17 provide an objective measure of association. 

18 And, therefore, any conclusions drawn that the 

19 design lacks secondary meaning are without 

20 foundation. 

21 Q. Let's now turn to a detailed 

22 explanation of each of your criticisms of 

23 Mr. Poret's study. 

24 Your first criticism was that Mr. Poret did 

25 not address whether the sample was representative 
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1 of the appropriate universe. 

2 Please -- could you please explain further 

3 what you mean by that? 

4 A. Yes. Mr. Poret reports the proportion 

5 of completed interviews by categories that the 

6 respondent fell into. For example, wholesale 

7 trade, retail trade, OEMs, those types of 

8 categories. 

9 There is no basis, at least that I could 

10 detect in the Poret study, that suggests that 

11 those proportions represent a sample that is 

12 truly representative of the entire population. 

13 It appears that Mr. Poret used these 

14 classifications, based on the respondent, 

15 himself or herself, indicating the purpose for 

16 which they purchased the qualifying engines. 

ａｷｾ＠ ｾ＠
There is no correlation -4M'- lack of presenting 'F-17 

18 SIC codes that respond to those groupings makes 

19 it impossible to assess whether the sample is, 

20 in fact, representative in proportion, based on 

21 qualification rates and number of entities in 

22 each SIC code for each grouping. 

23 So absent SIC codes, one cannot make that 

24 determination. 

25 Q. Now, Mr. Mantis, let's go back to 
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1 Applicant Exhibit 56. 

2 {Witness complies.) 

3 Q. Do you have that in front of you? 

4 A. I do. 

5 Q. Please remind us what this document 

6 shows. 

7 A. This document shows the distribution of 

8 completed interviews by the five market segments 

9 enumerated; for example, 26.5 percent of our 

10 sample for the test engine group were equipment 

11 purchasers and renters; 2.6 percent of our test 

12 sample group were OEMs. 

13 Q. Do you have an understanding as to how 

14 the percentages for each market segment in your 

15 sample composition compares to Mr. Poret's? 

16 A. Yes, I do. 

17 Q. What is your understanding? 

18 A. I interviewed for the study that I 

19 conducted, in the test group, one out of four, 

20 26.5 percent, were equipment purchasers and 

21 renters. I believe Mr. Poret's study was less 

22 than 10 percent. 

23 

24 

My sample for both test and control 
6tto).lp_s 

aeeeQR6s were about 2.6 to 3 percent OEMs. I 

25 believe Mr. Poret's proportions were four times 
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1 higher, something like 13 percent. 

2 So there's an indication that some groups 

3 were over-sampled, producing an over-inclusive 

4 audience. Some groups were under-sampled, 

5 producing an under-inclusive audience. 

6 With this type of disparity, it's very 

7 difficult to assess whether the sample is, in 

8 fact, representative. 

9 Q. Let's now turn to your second criticism 

10 of Mr. Poret's study; namely, the potential for 

11 bias. 

12 (Witness complies.) 

13 Q. Could you explain further what you mean 

14 by that? 

15 A. Okay. Bias was introduced into the 

16 study in two ways, one of which was telling 

17 respondents at the beginning of the study that 

18 they would be looking at an image of an overhead 

19 valve engine. 

20 The Subaru engine is a cam engine, not an 

21 overhead valve engine. To the extent that this 

22 audience, which I would characterize as a 

23 sophisticated audience, discerns the difference 

24 between an overhead valve and a cam engine, they 

25 may be led to or directed to considering as the 
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1 response only sources that make valve engines, 

2 which would lead, possibly, to a Honda response. 

3 Context matters in all surveys. When an 

4 inappropriate context is given to a respondent, 

5 the data can be adversely affected by leading 

6 respondents. In research, we term that as a 

7 demand effect. The individual, by virtue of 

8 mischaracterizing the product shown, may suggest 

9 or demand that people only look or consider 

10 engines, valve engines of which Honda GX is one. 

11 So it may have the tendency to create that 

12 particular bias, and, again, prevent impartial 

13 measurement. 

14 Q. What effect, if any, could the 

15 inaccurate identification of the control have on 

16 Mr. Poret's survey findings? 

17 MR. PHILLIPS: Objection. 

18 A. They could lead respondents in the 

19 direction of considering only valve producers of 

20 overhead valve engines, of which Honda is one. 

21 So it could artificially inflate Honda responses 

22 
ｐｈｯｲｾ＠ ｾ＠

for those shown the control ｧｾｂｙｆＬ＠ which is a ｣｡ｭｾ＠

23 engine. 

24 Q. Do you have an understanding as to 

25 whether the same overhead valve instruction was 
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to the test group? 

A. Yes. 

Q. What is your understanding? 

A. The same instruction was given to the 

group. 

Q. By giving the same instruction to the 

7 test group, could it have inflated the level of 

8 association in the test group, as well? 

9 

10 

11 

12 

A. No. 

Why not? Q. 

A. By inflating, we're referring to 

artificially creating a response. There would be 

13 no artificial creation of a response, because 

14 you're placing the GX image or the test group 

15 photo in the proper context, so you're getting an 

16 accurate response, based on proper identification 

17 of that image. 

18 So there is no -- nothing artificial about 

19 the response being given. It's based on the 

20 proper context. 

21 Q. Let's move on to your critique that 

22 Mr. Poret failed to rotate his answer choices. 

23 What answer choices did he fail to rotate? 

24 A. The critical question, "Do you 

25 associate the engine shown with one company, only 
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1 one company, or more than one company?" that was 

2 the only question asked. The rotated question, 

3 reversing the order of those answer alternatives, 

4 was not given. 

5 Q. What effect, if any, could the failure 

6 to rotate these answer choices have on 

7 Mr. Poret's survey results? 

8 A. This is termed "order effect." It's 

9 almost universally accepted, not just in studies 

10 involving litigation, but in the commercial 

11 marketing arena, that when you give respondents 

12 choices, that you rotate those choices. 

13 Just as an example, outside of litigation, 

14 if I were to do a study asking individuals how 

15 likely they would be to purchase a product, and I 

16 gave them choices such as extremely likely, or I 

17 would definitely buy it, I may buy it, I 

18 definitely would not buy it, I would rotate 

19 those. And that's standard in survey research. 

20 Order bias may affect the responses because 

21 it creates a phenomenon, where what the 

22 respondent hears first is the direction that 

23 they should consider. 

24 So it is very standard practice, not just 

25 in litigation, but good questionnaire 
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1 construction demands that you avoid these 

2 potential problems. 

3 Q. Mr. Poret -- I'm sorry, Mr. Mantis, do 

4 you have an understanding as to whether the same 

5 question was read to the control group in 

6 Mr. Poret's study? 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

I do. 

What is your understanding? 

It was. 

By reading the same question to the 

11 control group, did it prevent the bias that you 

12 just described from being introduced into the 

13 study? 

14 

15 

16 

A. 

Q. 

A. 

It did not. 

Why not? 

I characterize it, and I've said this 

17 previously, this bias is what we term "systematic 

18 bias." It is not random error that could occur 

19 just randomly in any sample, whether it's a 

20 control group sample or a test group sample. 

21 It's systematic, in that it is part of the 

22 questionnaire, and regardless of the group that 

23 the respondent is in, we simply don't know which 

24 respondent is affected or how many. 

25 Q. Let's now turn to your third criticism 
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1 of Mr. Poret's study regarding the inappropriate 

2 control. 

3 What engine did Mr. Poret use in his study? 

4 

5 

A. 

Q. 

The Subaru Robin engine. 

Why is the Subaru Robin engine an 

6 inappropriate control? 

7 A. Based on my understanding of Opposers' 

8 statement that the Robin engine looks very much 

9 like a Honda, same overall configuration and 

10 commercial impression, and I'm referring to a 

11 footnote in my rebuttal report. 

12 Based on my understanding that there is an 

13 acknowledgment that there is similarity, the same 

14 commercial impression, if you will, that then 

15 would discount that as a control for reasons that 

16 

17 

I've stated. You would, in effect, be testing 

the same thing. If there are substantial 

18 similarities, then the control no longer serves 

19 its function. It's really quite simple. You're 

20 testing the same thing. 

21 Q. Mr. Mantis, what is the basis for your 

22 understanding that Opposers have stated that the 

23 Subaru engine looks similar to the applied-for 

24 mark? 

25 A. I cited Footnote 6 in my expert report, 
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1 which are several documents, where these 

2 statements are made. For example, Opposers' 

3 Reply Brief in Support of Motion to Amend Notices 

4 

5 

of Opposition, Opposers' Joint Brief and 

fbaPw dlt11r's 
Opposition to ａｰｰｩｧ｡ｴｩｑｾ＠ £Qr Motion to Compel 

6 Production of Documents, Opposers' Motion for 

7 

8 

9 

10 

11 

12 

13 

14 

Relief to File Summary ｊｵ､ｧｭ･ｮｴｾ＠ Motion 

Regarding Functionality ｯｦｾａｰｰｬｩ｣｡ｮｴＧｳ＠ ｃｬ｡ｩｭ･､ｾ＠

Engine. 

Those sources that I referenced contain the 

statement that Opposers' view is that the Subaru 

engine is very much like the Honda, generating 

the same overall impression. 

Q. What effect, if any, could using a 

15 control that is substantially similar to the 

16 applied-for mark have on the survey results? 

17 A. That type of control no longer serves 

18 the function of a control. Again, the function 

19 of a control is to assess, are there Honda 

20 mentions, based on something that is unrelated to 

21 the design that we're testing. 

22 To assess that type of information or to get 

23 that type of information accurately, you have to 

24 isolate those elements. And by isolation, I 

25 mean, the control cannot contain those elements. 
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1 How else, then, can you determine if the control 

2 is generating Honda responses for reasons 

3 unrelated? 

4 We simply don't know whether the control is 

5 creating actual association or if the control is 

6 survey noise, because we have, in effect, tested 

7 the same thing. 

8 Q. Mr. Mantis, what effect, if any, did 

9 the use of the Subaru Robin engine as the control 

10 have on Mr. Poret's net association findings? 

11 A. In my opinion, the use of the Robin 

12 control produces an invalid measure of survey 

13 noise. One can say that it inflates the level of 

14 survey noise artificially. And, as such, the net 

15 figure of association, the estimate of the net 

16 figure of association is understated. 

17 Q. Let's now turn to your fourth criticism 

18 of Mr. Poret's study; namely, the reliance on 

19 irrelevant data. 

20 What irrelevant data are you referring to? 

21 A. 

22 survey. 

23 

24 

Q. 

A. 

Mr. Poret's second survey, the color 

Why is this data irrelevant? 

Mr. Poret is introducing, in that 

25 survey, a queue color that is not claimed as part 
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For purposes 

2 of an opposition proceeding, such information, 

3 extraneous information, has not been considered 

4 by the board. This goes back some 30 years ago, 

5 Miles Laboratories case, where the board 

6 explicitly stated that the use of, in this case, 

7 a real product instead of the name at issue, 

8 introduced information of no concern to the 

board. It's not part of the application. In the 9 

10 Miles case, it was a name registration. The 

11 opposing expert presented a product. 

12 The board concluded that the introduction of 

13 such data, not claimed as part of the mark, 

14 produces information that is not relevant and 

15 destroys the probative value of the study. 

16 Q. Mr. Mantis, you talked about 

17 introducing a queue. What do you mean by that? 

18 A. A queue would be, in survey research, a 

19 signal, if you will, that individuals can look at 

20 another element and draw a conclusion of whether 

21 they're aware of that element and whether they 

22 can associate that element with a source. 

23 Q. In your opinion, is Mr. Poret's color 

24 survey an appropriate way of determining whether 

25 the engine design at issue has acquired secondary 
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1 meaning? 

2 A. No. 

3 Q. Why not? 

4 A. It's not part of the applied-for mark, 

5 getting back to the Miles case. This is 

6 extraneous information, not part of the subject 

7 matter of the registration. Therefore, has no 

8 purpose, other than creating the problem of 

9 trying to justify such data, extraneous data, 

10 which, with board proceedings, cannot be done. 

11 Q. Now, do you understand that Mr. Poret 

12 arrived at a net association rate of 9.7, based 

13 on the results of his color survey? 

14 A. Yes. 

15 Q. Do you agree or disagree with his 

16 findings? 

17 A. I disagree. 

18 Q. Why? 

19 A. The production of irrelevant data 

20 elevating the level of survey noise artificially 
ｦｲｾｯｾＬａｮｯＮＮｊ＠ (;;;} 

and, therefore, discounting net ｡ｳｒﾣｑＦｾ･ｮＬ＠ ｡ｧ｡ｩｮＬｾ＠21 

22 is based on data that's irrelevant. 

23 Q. Are there any other reasons for why you 

24 disagree with his findings? 

25 A. That is the primary reason, that the 
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1 color is not relevant. And, again, getting back 

2 to the protocols that the board has adopted, 

3 starting with the Miles case, which have not been 

4 deviated since, the introduction of information 

5 not part of the subject of registration has 

6 really no place in survey design nor 

7 consideration for the board. 

8 (Exhibit A, Test Color Group 

9 Responses mentioning Honda marked 

10 Exhibit 64.) 

11 BY MS. PAIK: 

12 Q. In front of you, Mr. Mantis, is 

13 Applicant Exhibit 64. 

14 Do you recognize this document? 

A. I do. 

Please identify it for us. 

15 

16 

17 

Q. 

A. This document presents the Honda 

18 mentions in the Poret color study, the verbatim 

19 responses for both the test and the control 

20 group. 

Q. 

A. 

Who prepared this document? 

I did. 

21 

22 

23 Q. Did you prepare a summary of the 

24 responses that's contained in Applicant 

25 Exhibit 64? 
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1 A. I did. 

2 (Summary of the verbatim 

3 responses shown in Applicant's Document 64 

4 marked Applicant's Exhibit 65.) 

5 BY MS. PAIK: 

6 Q. You've been handed what's been marked 

7 as Applicant Exhibit 65. 

8 Do you recognize this document? 

9 A. I do. 

10 Q. Please identify it for us. 

11 A. This is a summary of the verbatim 
(@ 

12 
t:x,..,e,r 

responses shown in Applicant's nocnme:g,t 64. The 

13 summary indicates that of the 74 Honda mentions 

14 in the -- Mr. Poret's test color group, 35 

15 respondents gave appearance design-related 

16 reasons. It did not mention color whatsoever. 

17 Thirty-one respondents gave a design reason, 

18 as well as a color reason. And only eight 

19 respondents gave color only as a reason. 

20 So of the 74 test group respondents, 66 gave 

21 appearance, design, alone, or in combination with 

22 color, as a reason for mentioning Honda. 

23 Q. Who prepared this document? 

24 A. I did. 

25 Q. Can you walk us through what Exhibit 65 
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1 shows with respect to the control color group? 

2 A. Yes. For the control, 15 of the 63 

3 respondents gave appearance design reasons, not 

4 mentioning color. Thirty-four gave appearance, 

5 design, and color reasons for mentioning Honda. 

6 And only 14 gave color only as a reason. 

7 Q. Now, based on these verbatim responses, 

8 do you have an opinion as to whether they tend to 

9 support or not support Mr. Poret's conclusion 

10 
ｾ･ｋｃｾｎＱ＠ ｾ＠

that 9.7 associated the design with Honda? ｾ＠

" 11 A. They do not support that conclusion. 

12 Q. Mr. Mantis, do you understand that 

13 Mr. Poret has provided testimony regarding the 

14 extent to which the rate of association with 

15 Honda is due to the color scheme? 

16 A. Yes. 

17 Q. What is your understanding of his 

18 testimony? 

19 A. Mr. Poret's testimony, as I recall, is 

20 that the rate of association with Honda is 

21 
rtfc! 

primarily due to the color scheme, rather ｴｨ｡ｮｾ＠
@ 

22 specific design depicted in the application. 

23 Q. Do you agree or disagree with 

24 Mr. Poret's opinion? 

25 A. I disagree. I think his conclusion is 
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1 unfounded. 

Why? 2 

3 

Q. 

A. Review of the verbatim responses, as 

4 shown in the summary, clearly shows that color is 

5 not the primary reason. Certainly, when you look 

6 at 66 out of 74 test group respondents giving 

7 appearance or design-related reason, either in 

8 combination with color or not, color is not the 

9 primary reason. 

10 Q. Do you understand that Mr. Poret has 

11 testified the rate of association for the color 

12 test group is 59.7 percent? 

A. Yes. 13 

14 Q. Do you further understand that he has 

15 determined that the rate of association for the 

16 color control group is 50 percent? 

A. Yes. 17 

18 Q. What conclusion, if any, can you draw 

19 from these association rates regarding the 

20 influence of color? 

21 A. You can't draw any conclusion that 

22 color undermines the level of association for 

23 design-related reasons. 

24 Again, getting back to the purposes of the 

25 studies, and I think both Mr. Poret and I agree, 
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1 we agree that the purpose was to assess whether 

2 the design has acquired secondary meaning. 

3 To artificially introduce color, which is 

4 not relevant, to begin with, and then to suggest 

5 that color is the primary reason, and I think 

6 Mr. Poret also indicated color as opposed to 

7 design, is the reason for Honda mentions, is 

8 just not founded by the verbatim responses in 

9 Mr. Poret's study. 

10 Q. Now, let's look at the association 

11 rates for the test groups in Mr. Poret's color 

12 and non-color surveys, as determined by 

13 Mr. Poret. 

14 What were the respective percentages? 

15 A. I think the non-color survey is 

16 something like 40 percent. And let me refresh 

17 myself. I'm not sure of the statistic. 

18 I think for the control group, it was 

19 59 percent, approximately. 

20 Q. So, Mr. Mantis, just so we're clear, 

21 are these the association rates for the test 

22 groups in Mr. Poret's color and non-color 

23 surveys? 

24 

25 
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1 A. For the non-color test group, 

2 41.1 percent. For the Honda color group, 59.7 

3 percent. 

4 Q. What conclusion, if any, can you draw 

5 from these association rates regarding the 

6 influence of color? 

7 A. Again, you can't draw any conclusion 

8 that the 59.7 percent adequately reflects the 

9 proportion of individuals that associate the 

10 IISI'Rcibl ｵｾＱｩ｡＠ 1iae design with Honda, particularly 

11 when you start looking at the control group and 

12 

13 

14 

15 

16 

the method by which Mr. Poret used to assess or 

N E:l ｊ｜ＤｳｯｾａＭｮｯＬｊ＠
come up with the 9.7 percent ｳｵｾｶ･ﾥ＠ ｒｑｾｳ･Ｎ＠ ｾ＠

Again, that proportion is not founded on the 

verbatim responses in Mr. Poret's report. It is 

certainly not data that is relevant. It doesn't 

17 go to the issue of whether the design has 

18 acquired secondary meaning. 

19 Q. Now, Mr. Mantis, what effect, if any, 

20 does Mr. Poret's reliance on the color data have 

21 on his net association findings? 

22 A. Well, it artificially creates a level 

23 of survey noise, and we characterize this as a 

24 totally invalid method of calculating survey 

25 noise, because it introduces something that's not 
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1 relevant to this proceeding. As such, it reduces 

2 the level of association because of the inflated 

3 level of survey noise. 

4 Q. Mr. Mantis, let's now turn to your 

5 fifth criticism of Mr. Poret's study. 

6 (Witness complies.) 

7 Q. We talked about survey execution 

8 errors. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

A. Yes. 

Q. What errors are you referring to? 

A. Compliance with instructions; namely, 

whether the responses were recorded accurately. 

My review of the random responses indicated that 

some were abbreviations, incomplete sentences, 

UHf-16M-
single ｷｯｲ､ｳｾ＠ calls into question whether the 

interviewer followed the instruction given by 

ｖｾＸａｔＱｴｴｴＮ＠
Mr. Poret to record l'Q:a:.=l;at.ima So that calls 

18 that into question. 

19 Q. Mr. Mantis, do you have an 

20 understanding as to whether Mr. Poret validated 

21 his survey results? 

22 A. He did not. 

23 Q. Are you familiar with Mr. Poret's 

24 testimony regarding his reasons for not 

25 validating his survey results? 
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1 A. Yes. 

2 Q. And what do you understand those 

3 reasons to be? 

4 A. Mr. Poret has the opinion that 

5 validation should occur when you're doing mall 

6 intercept interviewing, because there may be many 

7 locations and many interviewers involved. It's 

8 not centralized, as it were. 

9 He disregards or does not accept the 

10 protocol that validation should occur by 

11 indicating that because this was telephone 

12 interviewing in a central location, that 

13 interviewers were adequately supervised, and the 

14 mechanics of going through the survey could not 

15 produce a response or a set of responses that did 

16 not emanate from a particular respondent. 

17 I disagree with that assessment. There is 

18 no difference between mall intercept interviewing 

19 and the requirement for validation and/or a 

20 telephone interview in a central location. 

21 Regardless of the methodology of contacting 

22 the individual, we have no way of knowing whether 

23 the interviewer recorded responses to an 

24 interview simply by making them up. We just 

25 don't know. 
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1 So the protocol to ensure the 

2 trustworthiness of a study is to have a third 

3 party, independent of the designer of the 

4 survey, independent from collecting data, to go 

5 through the methodology that I described was 

6 used in my study, and that is, namely, 

7 recontacting individuals to assure that they 

8 were interviewed. 

9 This protocol is not limited to litigation. 

10 It's also done in commercial marketing research. 

11 So it is a protocol that has to be done to 

12 demonstrate that the resulting data ｡ｾ･＠ 1.5 

13 credible. 

14 Q. What effect, if any, do these errors 

15 have on Mr. Poret's survey results? 

16 A. Well, they certainly call into question 

17 the overall objectivity and trustworthiness of 

18 the study, absent validation, that question 

19 remains. It could have been resolved easily by 

20 taking this additional step, which is required 

21 for surveys of this type, telephone, mall 

22 intercept, litigation, in particular. 

23 So it calls into question whether the 

24 results are trustworthy. 

25 MS. PAIK: Thank you. Mr. Mantis, I 
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1 have no further questions at this time. 

2 (A recess was taken. ) 

3 CROSS-EXAMINATION 

4 BY MR. PHILLIPS: 

Q. 

A. 

Good morning, Mr. Mantis. 

Good morning. 

[Page 78] 

5 

6 

7 Q. My name is Robert Phillips, and I am 

8 counsel for Briggs & Stratton in this proceeding. 

9 You understand that you're still under oath 

10 this morning to tell the truth, the whole truth, 

11 and nothing but the truth, so help you God? 

12 A. I do. 

13 Q. And you recall that you and I met a 

14 while ago. It was December 5, 2012, to be exact, 

15 for your deposition in this proceeding. 

16 

17 

A. 

Q. 

Yes. 

And do you recall that I took your 

18 deposition here at the offices of WilmerHale? 

19 

20 

A. 

Q. 

Yes. 

And you had a chance to review your 

21 deposition in preparation for your testimony here 

22 today? 

23 

24 

A. 

Q. 

I did. 

Okay. And when you gave that testimony 

25 in your deposition, you were under oath. 
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1 Correct? 

A. Yes. 

Q. And you to1d the truth in that 

deposition. Correct? 

A. Yes. 

2 

3 

4 

5 

6 Q. Very good. Now, we may, from time to 

7 time during this Cross-Examination, refer to your 

8 deposition testimony. And your counse1 has 

9 p1aced the transcript before you in that b1ack 

10 

11 

12 

notebook. 

A. 

Q. 

Okay? 

Yes. Mm-hmm. 

So I may, from time to time, read 

13 certain questions and answers from the deposition 

14 and ask you if I -- if those questions were asked 

15 and if those are the answers that you gave. 

16 Do you understand that? 

17 

18 

A. 

Q. 

Yes. 

Okay. Now, you understand that this 

19 proceeding before the Trademark Tria1 and Appea1 

20 Board concerns the app1ication fi1ed by Honda to 

21 register the design of the Honda GX engine. 

22 Correct? 

23 

24 

A. 

Q. 

Yes. 

And that Opposers, Briggs & Stratton, 

25 and Koh1er, are opposing that app1ication. 
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1 Correct? 

2 

3 

A. 

Q. 

Yes. 

And the trademark application that 

4 Honda filed consists of a drawing and a 

5 description of the elements shown in that 

6 drawing. Correct? 

7 A.. Yes. 

[Page 80] 

8 Q. And the drawing shows the front view of 

9 the engine, only. Correct? 

10 

11 

12 

13 

14 

15 

16 

17 

does 

it, 

A. 

Q. 

it? 

A. 

Q. 

does 

A. 

Q. 

Yes. 

It doesn't have the Honda name on it, 

No. 

It doesn't have the GX model number on 

it? 

No. 

It doesn't have any of the decals or 

18 stickers on it. Correct? 

19 A. I don't know what you're referring to 

20 by decals and stickers. 

21 

22 

Q. 

A. 

23 indicator 

24 

25 

877-479-2484 
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Correct. 

-- which I mentioned --
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Q. 

A. 

Yes. 

-- earlier. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

Q. That's what I mean. Those aren't shown 

in the design drawing. Correct? 

A. That's correct. 

Q. And the description -- strike that. 

The drawing is a line drawing. Correct? 

A. 

Q. 

A. 

Yes. 

And it's in black and white. 

Yes. 

Correct? 

10 

11 Q. And the description of the trademark 

12 says that Honda is not claiming color as part of 

13 the mark. Correct? 

14 A. Yes. 

15 Q. So, in other words, Honda seeks to 

16 obtain a registration on the appearance of the GX 

17 engine, when viewed from the front, but without 

18 the Honda brand name, model number, stickers, or 

19 color, as used on the actual engine in commerce. 

20 Correct? 

21 

22 

A. 

Q. 

Yes. 

Okay. Now, you also understand that in 

23 order to obtain a trademark registration on a 

24 product configuration, the Applicant must show 

25 that the claimed configuration is functioning as 
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an indicator of source. Correct? 

A. That is my understanding. Yes. 

1 

2 

3 Q. And the 1ega1 term for that is 

4 "acquired distinctiveness" or "secondary 

5 meaning." Correct? 

6 A. Yes. 

7 Q. Both of those terms, "acquired 

[Page 82] 

8 distinctiveness" and "secondary meaning" refer to 

9 

10 

11 

the same thing. Correct? 

A. Yes. 

Q. And the test for secondary meaning, as 

12 you understand it, is whether the re1evant 

13 consumers associate the appearance of the product 

14 

15 

16 

with a sing1e source, Honda. Correct? 

A. Yes. 

Q. A11 right. Now, you were hired in this 

17 matter to design and conduct a survey which 

18 assessed the percentage of consumers who 

19 associated the app1ied-for design with Honda as a 

20 

21 

22 

sing1e source. Correct? 

A. Yes. 

Q. And the app1ied-for design that you 

23 were hired to assess is the appearance of the 

24 Honda GX engine, when viewed from the front, 

25 without the Honda name or mode1 number or 

877-479-2484 U.S. LEGAL SUPPORT www. uslegalsupport.com 

George Mantis



1 

2 

3 

4 

5 
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stickers or colors. Correct? 

A. Correct. 

Q. Now, the survey that you designed was a 

telephone interview survey. Correct? 

A. Interviews were conducted by telephone. 

6 That's correct. 

7 Q. And the interviewers ultimately 

8 contacted business firms that may purchase 

9 horizontal shaft gas-powered engines ranging from 

10 4-to-13 horsepower or products that have these 

11 engines, or were organizations that may purchase 

12 or rent products containing such engines or 

13 purchase replacement engines for these products. 

14 

15 

A. 

Q. 

Correct. 

That comes -- that description --

16 you're familiar with that description, because it 

17 

18 

19 

comes out of your report. Correct? 

A. Yes. 

Q. All right. So to qualify, to qualify 

20 to participate in the survey, the business had to 

21 answer questions, which confirmed that it, in 

22 

23 

24 

fact, purchases or rents such products. Correct? 

A. Yes. 

Q. And then the person, who actually 

25 participated inlthe survey at that business had 
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1 to confirm that he or she was responsib1e for 

2 making such purchases or shares the 

3 responsibi1ity for making such purchases, as in 

4 the first instance, a1so had to have access to a 

5 computer with the internet, as a second 

6 requirement, a1so had to confirm that he or she 

7 wasn't part of a marketing firm, and, 1ast, 

8 confirm that he or she hadn't participated in a 

9 

10 

survey in the past 30 days. Correct? 

A. You missed a coup1e of things, but 

11 basica11y, substantive1y, that's correct. 

12 

13 

Q. 

A. 

Okay. 

The individua1 had to have 

14 responsibi1ity or share responsibi1ity for which 

15 brands of engines their organization purchases. 

16 So, in substance, you're correct. 

17 Q. Thank you. Now, in the survey that you 

18 set out to design, as you've to1d us, there wou1d 

19 

20 

21 

22 

be two groups of respondents: A test group and a 

contro1 group. Correct? 

A. Yes. 

Q. And the purpose of the test group is to 

23 estimate the 1eve1 of association of the 

24 

25 

app1ied-for mark with a sing1e source. 

A. Yes. 
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And in this type of survey design, the 

2 test group shou1d see a stimu1us that depicts the 

3 app1ied-for mark. Correct? 

4 

5 

A. 

Q. 

Yes. 

And in this case, as you to1d us, you 

6 used a photograph of an engine. Correct? 

7 

8 

A. 

Q. 

Yes. 

And when you're designing this type of 

9 survey, you want that photograph to appear as 

10 c1ose as possib1e to what is shown in the 

11 trademark app1ication drawing and description. 

12 Correct? 

13 A. You want the photograph of a product 

14 that embodies the app1ied-for mark, the 

15 description of the app1ied-for mark. 

16 Q. You certain1y don't want it to 1ook 

17 different, if you can avoid it, from the 

18 description of the app1ied-for mark. Correct? 

19 

20 A. 

MS. PAIK: Objection. 

We11, if it's different, then you're 

21 testing something e1se. You know, I don't know 

22 what you mean by "1ook different." Different 

23 product? No, you don't want to do that. Then 

24 you're not testing. 

25 Q. Right. So you want it to 1ook as c1ose 
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1 as possib1e to the app1ied-for design. 

2 A. You want the photograph to embody the 

3 e1ements of the app1ied-for design, that's 

4 correct. 

5 Q. Now, the purpose of the contro1 group 

6 is to estimate the 1eve1 of association with a 

7 sing1e source that resu1ts from other causes, 

8 such as brand market share, guessing, or 

9 

10 

misunderstanding the question. Correct? 

A. A number of other e1ements of survey 

11 noise, but yes. 

12 

13 

14 

Q. But those e1ements that I just 1isted 

are ca11ed survey noise. Correct? 

A. Part of survey noise. You know, there 

15 are other e1ements of survey noise, as we11, but 

16 yes, that's part of survey noise. 

17 Q. Okay. In your reports you have said 

18 in your expert reports you have said, and I 

19 quote, "The purpose of the contro1 group is to 

20 estimate the 1eve1 of survey noise that resu1ts 

21 from causes other than the product at issue, 

22 responses such as fami1iarity of a source because 

23 of its market share and the types of products it' 

24 makes or responses resu1ting from simp1y guessing 

25 or misunderstanding the questions asked. The 
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1 primary method of estimating the level of noise 

2 is to execute the same questionnaire with one or 

3 more controls." 

4 Do you -- you agree with that statement. 

5 Correct? 

6 A. As I recall, that's what I said, but I 

7 can't find it. I don't know if you read from the 

ｴＩｾ＠
8 report," deposition. What are you citing? 

9 Q. If you turn to Page 49 of your 

10 deposition. 

11 (Witness complies.) 

12 Q. Lines 2 through 12, I read from your 

13 report that we had marked as Exhibit 68, which 

14 was the study that you had prepared for Honda in 

15 the Power Train case. 

16 Did I read that accurately, and do you agree 

17 with that statement about the purpose of a 

18 control? 

19 A. I assume you read it accurately. 

20 Q. Okay. 

21 A. If I said it, I agree with it. Yes. 

22 Q. And you agree that it would be 

23 appropriate to control for market share, among 

24 other types of noise, in a secondary meaning 

25 study. Correct? 
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Well, I don't know what you mean by 

2 "control for market share." Any engine that you 

3 would show to respondent, unless it's something 

4 you make up, has some penetration in the market. 

5 So I think the question is control for 

6 market share is, you know, not an appropriate 

7 question. You know, I don't understand the 

8 question. 

9 You don't control for market share. Market 

10 ·share is one element of survey noise, along with 

11 simply guessing, preexisting beliefs, the fact 

12 that somebody is conducting a survey or is 

13 involved in a survey. These are all elements 

14 that go into the composition of survey noise. 

15 Preexisting beliefs could relate to market 

16 share. Guessing could relate to market share. 

17 Market share, alone, may be one reason why people 

18 would name a certain source. 

19 So to the extent that market share is an 

20 element of survey noise, a control is defined to 

21 assess them. 

22 Q. Okay. So you agree that of the various 

23 types of noise, market share is one of them, one 

24 

25 

of the potential sources of noise. 

A. It could be, yes. 
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And that a control in a study such as 

2 this should control for that, in a secondary 

3 meaning study, correct? 

4 A. A control doesn't control for market 

5 share. It's part of what a control is trying to 

6 give us an understanding of. If you were to 

7 control for market share, then you're setting up 

8 another experimental design. So, you know, the 

9 use of control for market share is not an 

10 appropriate characterization of what a control 

11 should do. 

12 Q. If you turn to Page 52 of your 

13 deposition, if you don't mind. 

14 (Witness complies.) 

15 Q. "QUESTION: The statement that you have 

16 in Paragraph 4 that noise includes responses such 

17 as familiarity of a source solely because of its 

18 market share, and the types of products it makes, 

19 that's relevant to secondary meaning studies as 

20 well, isn't it? 

21 "ANSWER: Yeah. And complete the paragraph, 

22 Counselor. Are responses resulting from simply 

23 guessing or misunderstanding the questions asked 

24 or the fact that the individuals participating in 

25 a survey, those are all factors that comprise the 
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1 components of noise. 

2 "QUESTION: And would be relevant in a 

3 secondary meaning study? 

"ANSWER: Yes." 4 

5 

6 

Those were the questions that I asked and 

those were the answers that you gave. Correct? 

7 A. Correct. 

8 Q. Now, you're familiar with Shari 

9 Diamond. Correct? 

10 A. Yes. 

11 Q. She's an author of one of the treatises 

12 

13 

14 

15 

16 

on survey design. Correct? 

A. I believe she is the author of the 

reference guide on survey research. 

coauthored a book with Jerre Swann. 

She also 

I don't know 

if they're treatises, per se. One is a book and 

17 the other is a chapter. 

18 Q. Well, she's --you would agree she's 

19 considered an authority in the area of surveys? 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

She's recognized as an authority. 

And you've read her work? 

Yes. 

And you have the book that she just 

Yes. 

24 published recently with Jerre Swann? 

25 A. Yes. 
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Okay. Now -- and you consider that a 

2 re1iab1e source on survey science and survey 

3 methodo1ogy? 

4 A. I consider it an informative source. 

5 You know, the book, with its many chapters, cites 

6 a 1ot of cases and the variation in how courts 

7 have interpreted some issues in survey work 

8 research, so it's very, very informative and 

9 recognized as presenting information that is of 

10 interest to survey researchers and the courts. 

11 Q. Okay. If you turn to Page 46 of your 

12 deposition, p1ease. 

13 (Witness comp1ies.) 

14 Q. And at Line 7, the question I asked 

15 was: 

16 "QUESTION: Okay. And do you consider that 

17 a re1iab1e source on survey science, survey 

18 methodo1ogy?" 

19 And the answer is: 

"ANSWER: Yes." 

A. Yes. 

20 

21 

22 Q. Now, do you agree that the stimu1us 

23 used for the contro1 shou1d share as many 

24 characteristics with the test stimu1us as 

25 possib1e with a key exception of the 
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1 characteristics whose influence is being 

2 assessed? 

3 

4 

A. 

Q. 

Yes. 

And do you agree that the control 

5 stimulus should retain as many non-infringing 

6 characteristics of the test stimulus as possible? 

7 A. As possible, yes. But not at the 

8 expense of having a plausible example of a 

9 product in the marketplace that is of the same 

10 category of the product that you're testing. So 

11 "as possible" is the critical part of that 

12 phraseology. 

13 Q. Now, in the survey that you designed 

14 with one group being shown a stimulus of the 

15 applied-for design, which we called the test 

16 group, and another group, separate group being 

17 shown a stimulus that is intended to serve as a 

18 control, the level of survey noise measured in 

19 that control group is then subtracted from the 

20 level of single source responses in the test 

21 group, to derive an estimate of association free 

22 from survey noise. Correct? 

23 A. Correct. 

24 Q. In other words, as you say in your 

25 report, "A control ensures that we count as a 
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1 Honda sing1e source response on1y those 

2 respondents, whose association was, indeed, 

3 caused by the design at issue and not other 

4 unre1ated factors." Correct? 

A. That's correct. 5 

6 Q. So when you go about designing a proper 

7 and re1iab1e survey, it's important to contro1 

8 for unre1ated factors that may be inf1uencing the 

9 

10 

respondent's associations. Correct? 

A. Correct. That's the purpose of the 

11 contro1. 

12 Q. Now, you have not researched -- you 

13 have not set out to research TTAB board decisions 

14 or federa1 circuit decisions on the issue of what 

15 1eve1 of net association is sufficient to support 

16 a finding of secondary meaning, have you? 

17 A. To some extent, I have. Reading 

18 artic1es by -- I don't know if it was Pa11adino. 

19 They're certain1y part of the Diamond Swann book 

20 authored by Jerry Ford that shows proportions 

21 that the courts have accepted. Reading McCarthy. 

22 But 1itera11y, to do an inventory of every 

23 reported decision on secondary meaning, no, I 

24 have not done that. 

25 Q. And you don't have an opinion as to 
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1 what the minimum legal standard is under board or 

2 federal circuit precedents, do you? 

3 A. I don't believe anybody does. 

4 Q. Okay. 

5 A. Unlike likelihood of confusion 

6 proportions, where there's agreement among the 

7 board and the courts on threshold levels, my 

8 understanding of what I have seen in those 

9 
1$ ｾ＠

documents that I referenced that proportions of 
1\ 

10 secondary meaning are all over the place. 

11 So I don't think there is a set standard. 

12 In many cases, there probably ought not be 

13 because of other evidence that goes into the 

14 equation of trying to understand whether 

15 secondary meaning exists. 

16 Q. Would you agree that a net level of 

17 association of 9 percent would not be sufficient 

18 to support a finding of secondary meaning? 

19 A. Of 9 percent? 

20 Q. Yes. 

21 A. I consider that to be de minimis. Yes. 

22 Q. Would you agree that a net level of 

23 association of 19 percent would not be sufficient 

24 to support a finding of secondary meaning? 

25 A. I don't know. 
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The lowest level of net association 

2 that you have opined on in a survey that you've 

3 conducted as being sufficient to support a 

4 finding of secondary meaning is about 30 percent. 

5 Correct? 

6 A. As I recall, approximately 30 percent. 

7 But I may have taken some conservative approach 

8 of suggesting that this is sufficient to 

9 establish secondary meaning. 

10 I have no idea how the trier of fact would 

11 have concluded that was sufficient or not. You 

12 know, again, these proportions are not settled. 

13 Q. Okay. Let's turn to the test photo 

14 that you used with the test group respondents. 

15 Applicant's Exhibit 59 is the test photo that was 

16 used in your survey? 

17 A. Bear with me. I'm trying to find it. 

18 I don't know if you have it or -- oh, here it is. 

19 Yes. 

20 Q. Now, this photograph was provided to 

21 you by Honda's counsel, WilmerHale. Correct? 

22 

23 

A. 

Q. 

Yes. 

And you believe that it was sent to you 

24 by Ms. Paik. Correct? 

25 A. By what? 
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1 Q. 

2 Honda? 

3 

4 

A. 

Q. 
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By Silena Paik, the attorneys for 

I don't know who sent it to me. 

And when you received the test photo, 

5 you reviewed and approved it for use. Correct? 

6 

7 

A. 

Q. 

Yes. 

And you saw that it was a 

8 black-and-white photograph of the front view of 

9 the Honda GX engine. Correct? 

10 

11 

A. 

Q. 

Correct. 

And you saw that the Honda name was 

12 removed from the center of the recoil cover, 

13 where it normally appears. Correct? 

14 

15 

A. 

Q. 

Yes. 

And you understood that the Honda name 

16 was removed to eliminate an indicator of source 

17 that was not being tested in your survey. 

18 Correct? 

19 

20 

A. 

Q. 

Not subject to -- yes. That's correct. 

And you also noticed that the GX160 

21 model number was removed from the engine. 

22 Correct? 

23 

24 

A. 

Q. 

Yes. 

And that was removed to eliminate an 

25 indicator of source that was not being tested. 
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1 Correct? 

A. Correct. 2 

3 Q. And you observed that the photo showed 

4 a white fue1 tank. Correct? 

A. Yes. 5 

6 Q. And you observed that the photograph 

7 showed an air fi1ter and carburetor cover in 

8 b1ack. Correct? 

9 A. Yes. 

10 Q. And you observed that the photograph 

11 showed a fan cover in some other shade between 

white and b1ack. Correct? 12 

13 

14 

A. We11, between white and b1ack wou1d be 

gray, Counse1or, I wou1d think. I mean, it's 

15 1ighter than the b1ack portion of the photograph. 

16 It's a 1ighter tone. I don't know if it's 

17 between. 

18 Q. You observed that it showed a fan cover 

19 in some tone other than white and b1ack. 

20 Correct? 

A. That's correct. 21 

22 Q. So you were aware that the photograph 

23 that you were showing to the test group 

24 respondents had a three-co1or scheme in it. 

25 Correct? 
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Q. 
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Three color tones. Correct. 

Now, at the time that you were 

3 designing this survey, you knew that the Honda GX 

4 engines three-color scheme was red, white, and 

5 black. Correct? 

6 A. I was aware that Honda uses the color 

7 red, in combination with white and black. I 

8 don't know if that's exclusive. But I was aware, 

9 yes. 

10 Q. You understood or you knew at the time 

11 you were designing the survey that the Honda 

12 engine in actual commerce had a fan cover that 

13 

14 

15 

was red in color. Correct? 

A. Yes. 

Q. And you knew that the carburetor and 

16 air filter cover were black in color on the 

17 

18 

19 

engine in actual commerce. Correct? 

A. Yes. 

Q. And you knew that the fuel tank of the 

20 Honda GX engine, as used in actual commerce, was 

white in color. Correct? 

A. Yes. 

21 

22 

23 Q. Now, before designing the survey for 

24 Honda in this case, you had worked for -- you had 

25 been retained by Honda as a survey expert in two 
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1 prior cases involving the Honda GX engine trade 

2 dress. Correct? 

A. 

MS. PAIK: Objection. 

I believe so. Yes. 

3 

4 

5 Q. And one of those cases was referred to 

6 as the Pep Boys case, correct? 

7 A. I don't see it in the title, but --

8 which one are you referring to? 

9 Q. Exhibit 67 to your deposition is the 

10 report that you prepared in June of 2007 for 

11 Honda, and it had to do with a Jiangdong engine 

12 and a Lifan engine. 

13 Do you recall that? 

A. Yes. 14 

15 Q. And by that, I am referring to the Pep 

16 Boys case. 

17 A. Okay. I see the caption. Pep Boys, 

18 Manny, Moe and Jack, et al. 

19 Q. Yes. And then the Power Train case 

20 that you were retained in involved a survey of a 

21 Power Train engine that you reported on in August 

22 of 2006. Correct? 

23 A. Yes. 

24 Q. And you recall at your deposition that 

25 we reviewed some of the verbatims from those 
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1 studies. Correct? 

2 A. Yes. 

3 Q. And when you conduct surveys, it's your 

4 usua1 practice to read the verbatim responses. 

5 Correct? 

6 A. Yes. 

7 (Mantis Group Report dated 

8 June 1, 2007 marked Opposer's Exhibit 29.) 

9 (Mantis Group Report dated 

10 August 1, 2006 marked Opposer's Exhibit 30.) 

11 BY MR. PHILLIPS: 

12 Q. Mr. Mantis, I have marked as 

13 Exhibits 29 and 30 portions of your report from 

14 the Pep Boys and Power Train cases. 

15 Do you have those in front of you? 

A. 

Q. 

I do. 

And 

16 

17 

18 

19 

20 

21 

MS. PAIK: Counse1, these appear to be 

annotated. Is that correct? 

MR. PHILLIPS: Correct. 

Q. And I'm on1y providing portions to save 

22 paper and not inundate the board, because the 

23 actua1 report is, you reca11 from your 

24 deposition, was a 1ot thicker. Correct? 

25 A. We11, I don't reca11, but it appears to 
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1 be. 

2 Q. Okay. And, now, Exhibit 29 is the 

3 study that you conducted on an accused infringing 

4 product. Correct? 

5 A. Yes. 

6 Q. And the photographs that are shown on 

7 Bates Nos. AHGXC002777 through -2778 and -2783 

8 and -2784 show the accused infringing design. 

9 Correct? 

10 

11 

A. 

Q. 

I believe so. Yes. 

And the verbatims start at Page 34 of 

12 the report, the page numbered 34 at the bottom. 

13 Do you see that? 

14 

15 

A. 

Q. 

Yes. 

And the respondent at verbatim number 2 

16 referred to the color of the engine as one of the 

17 reasons why he or she thought it was a Honda. 

18 Correct? 

19 

20 

A. 

Q. 

Yes. 

And the verbatim 22 -- the verbatim of 

21 respondent 22 refers to the color of the Honda 

22 engine as red and black. Correct? 

23 

24 

A. 

Q. 

Yes. 

And the verbatim of respondent 36 

25 refers to the distinctive red coloring of the 

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com 

George Mantis



[Page 102] 

1 Honda. Correct? 

2 A. Yes. 

3 Q. And the verbatim of respondent 38 

4 

5 

6 

refers to the color of the Honda. Correct? 

A. Yes. 

Q. So I'm not going to go through each and 

7 every one of them, but as you were reading the 

8 verbatims, you would have seen a pattern that 

9 there were respondents who were familiar with the 

10 

11 

color of the Honda GX engine. Correct? 

A. Yes. As a basis of their confusion, 

12 when they're shown the infringing product in the 

13 color red, as well. 

14 Q. And these verbatim -- these verbatim 

15 responses indicated that, to you, that they were 

16 familiar with the color of the Honda GX engine. 

17 Correct? 

18 A. Oh, yes. They're associating what they 

19 see in the test stimulus, which is red, as a 

20 characteristic as also attributable to Honda. 

21 

22 

Q. 

A. 

Okay. 

And many of these responses talk about 

23 other elements, as well. 

24 Q. And if you -- if we continue on in this 

25 exhibit, for example, verbatim number 78 noted 
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1 that it looks like a Honda, except for some of 

2 the colors. Honda has a white tank. Correct? 

3 A. Yes. 

4 Q. And then respondent number -- strike 

5 that. On Page 79, respondent number 260 said, 

6 "The engine, itself, and most of the components 

7 look like a Honda. The tanks on a Honda are 

8 usually white, and this is red." Correct? 

9 

10 

A. 

Q. 

Yes. 

And then on the previous page, 78, 

11 respondent 255 said in response to Question 2A, 

12 "It looks like a Honda engine. I got a lot of 

13 them and it looks like identical, except for the 

14 pull cord in the front. The gas tank is red and 

15 the Honda's are all white. " Correct? 

16 

17 

A. 

Q. 

That's what the respondent said. Yes. 

And then on Page 82, respondent 301 

18 said, "I have five of these motors at home, and 

19 

20 

they look just like it. Everything looks the 

same. The color of the gas tank would be white, 

21 but this one is red." Correct? 

22 

23 

A. 

Q. 

Yes. 

Okay. Then, lastly, on Page 90, again, 

24 respondent, who was looking at a Lifan test 

25 engine, respondent 208 -- sorry, yeah, respondent 
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1 208 said, "The onl.y thing that doesn't l.ook l.ike 

2 Honda is the tank is the wrong col.or," in 

3 

4 

5 

response to Question 2B. Correct? 

A. Yes. 

Q. Okay. So when you reviewed the 

6 verbatims in connection with the Pep Boys survey 

7 in 2007, you saw that respondents --there were 

8 respondents who were aware that the Honda GX 

9 

10 

11 

engine had a white gas tank. Correct? 

A. Some, yes. 

Q. And then if we turn to Exhibit 30, this 

12 is the survey that you conducted for Honda in the 

13 

14 

Power Train case in 2006. 

A. Yes. 

Correct? 

15 MS. PAIK: Just for clarification, this 

16 is al.so annotated. Correct? 

17 

18 Q. 

MR. PHILLIPS: Yes. 

And this was a survey where you tested 

19 a Power Train engine that had a yel.l.ow cover on 

20 

21 

22 

the engine. Correct? 

A. Correct. 

Q. And if you go to Page 24 of your 

23 report, of the "Verbatim" section, Page 24, 

24 respondent 102, in response to Question 2B, says, 

25 "Except for the col.or, it l.ooks just l.ike it." 
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1 Correct? 

2 A. In part. This respondent says a lot of 

3 other things, too, that are related to the Honda 

4 engine. 

5 

6 

Q. 

A. 

Yes. I appreciate that. But --

Just so the record is clear, it's not 

7 the only thing the respondent said. 

8 Q. Yes. But the respondent did say, 

9 "except for the color, it looks just like it." 

10 Correct? 

A. Yes. 11 

12 Q. And then on Page 25, respondent 110 

13 said, "It looks like a Honda that's been painted 

14 yellow." Correct? 

15 A. Part of the response, yes. 

16 Q. And then on page-- on that same page, 

17 respondent 112 says, among other things, "Looks 

18 just like a Honda, except it's yellow instead of 

19 red." Correct? 

20 

21 

A. Yes. Along with other things. 

Q. So in the process of reviewing the 

22 verbatims in both of these studies that you 

23 conducted, you saw that respondents were making 

24 comments that indicated that they were aware of 

25 the color of the Honda GX engine. Is that 
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1 correct? 

2 A. Yes. They were presented with a 

3 stimulus that was in color, as well, which is the 

4 actual product in commerce. These are likelihood 

5 of confusion studies where you present the 

6 product without altering, so you present the 

7 product in red, as the infringing product or 

8 product in yellow. You're introducing color. So 

9 people can relate to that. As one or many 

10 elements, as many of these respondents articulate 

11 not just color, but sure; color is introduced 

12 appropriately. 

13 Q. And as you were designing the survey 

14 for Honda in this case, you knew that you would 

15 be surveying the same types of prospective 

16 purchasers as you did in these two prior studies. 

17 Correct? 

18 

19 A. 

MS. PAIK: Objection. 

I defined the relevant universe 

20 similarly, yes. 

21 Q. And so you knew it was possible that 

22 those respondents in this survey would also be 

23 familiar with the color of the Honda GX engine. 

24 Correct? 

25 MS. PAIK: Objection. 
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1 

2 

A. 

Q. 

Yes. 

Okay. Now, in a trademark enforcement 

3 action that Honda filed in Istanbul, Honda stated 

4 that "The most important feature of the GX series 

5 engines is that together with their sui generis 

6 outer appearance, they consist of a color 

7 combination of red, white, and black." 

8 

9 

10 

Q. 

A. 

MS. PAIK: Objection. 

Were you aware of that? 

I don't recall one way or the other. 

11 just don't recall. 

12 Q. In designing this survey, did Honda 

13 ever discuss with you the fact that they've 

I 

14 claimed that the three-color scheme is one of the 

15 most important features of the GX series engine? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. I don't recall that discussion. 

Q. Now, you are aware that Honda sells an 

all black version of the Honda GX. Correct? 

A. Yes. 

Q. And you didn't use that for the test 

photo in this study. Correct? 

A. Correct. 

Q. And you didn't even consider using that 

for the test photo in this study. Correct? 

A. I certainly didn't use it. I don't 
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1 know if I gave it any consideration. I don't 

2 recall. 

3 Q. If you turn to your deposition at 

4 Page 74. 

5 (Witness complies.) 

6 Q. Line 16: 

7 "QUESTION: Okay. Did you consider using a 

8 an all black Honda GX with an all black control? 

9 "ANSWER: I did not. I didn't think it was 

10 necessary. " 

11 A. Okay. That refreshes my recollection. 

12 Q. That was my question, and that was your 

13 answer. Correct? 

14 A. That was your question, and my answer 

15 as stated in the deposition. Yes. 

16 Q. Okay. 

17 MR. PHILLIPS: Okay. It's now 12:40, 

18 and this would be a convenient time to take a 

19 break, if you all want to take a break. 

20 

21 

22 

23 

24 

THE WITNESS: Fine. 

ｾＨｌｵｮ｣ｨ＠ recess was taken. ) 

BY MR. PHILLIPS: 

Q. Good afternoon, Mr. Mantis. 

A. Good afternoon. 

25 Q. You would agree that the law recognizes 
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1 that color can function as an indicator of 

2 

3 

source. Correct? 

MS. PAIK: Objection. Form. 
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4 A. I believe that there are some color 

5 marks. Also, I have the understanding that color 

6 in some cases has been considered functional and 

7 not protectable. 

8 Q. Right. So in some cases, companies 

9 have been granted trademarks in color in 

10 association with their goods or services. 

11 Correct? 

12 

13 

A. I can't cite one. I don't know if 

Owens Corning has a trademark in pink. 

14 one that would come to mind. 

Q. 

A. 

For fiberglass? 

Yeah. 

That's 

15 

16 

17 Q. And I think UPS claims color brown as 

18 its trademark for delivery services and its 

19 delivery service trucks. 

20 Are you aware of that? 

A. No. 21 

22 Q. But you've done surveys before where 

23 one party or the other was claiming color as a 

24 

25 

877-479-2484 
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6 
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Q. 

were two 

outboard 

A. 

Q. 

and the 

A. 
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In your deposition, we discussed there 

of them. There was one invol.ving 

engines and the col.or bl.ack? 

Yes. 

And the other was invol.ving tractors 

col. or orange? 

Yes. The Kubota case. Yes. 

8 K-U-B-0-T-A. 

9 Q. So assuming a col.or is not functional. 

10 and has acquired secondary meaning, it can serve 

11 as an indicator of source under the right 

12 

13 

14 

15 

conditions. Correct? 

A. 

Q. 

MS. PAIK: Objection. Form. 

I assume so, yes. 

Now, l.et's turn to the test questions 

16 that you asked of the group of respondents, who 

17 were shown the test photo with the three-col.or 

18 

19 

20 

21 

scheme. Okay? 

Are you with me? 

A. 

Q. 

Yes. 

And counsel. went through the test 

22 questions with you, so I'm not going to repeat 

23 them here verbatim, but the -- correct me if I'm 

24 wrong, but the gist of the test questions are to 

25 determine whether the respondents associate the 
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1 engine that they're shown with one company or 

2 

3 

4 

more than one company. Correct? 

MS. PAIK: Objection. 

A. Well, first, they associate it with any 

5 particular company and then one company or more 

6 than one. 

7 Q. Okay. And then if they associate it 

8 with a particular company and they answer that 

9 they associate it with one company, they're asked 

10 

11 

12 

who that company is. Correct? 

A. Yes. 

Q. And then they're also asked what makes 

13 them associate the engine with that particular 

14 

15 

16 

company that they named. Correct? 

A. Yes. 

Q. And if they answered that they have an 

17 association and it's with more than one company, 

18 they're, likewise, asked who those companies are. 

19 Correct? 

20 

21 

A. 

Q. 

Yes. 

And they're asked what makes them 

22 associate the engine with those companies. 

23 Correct? 

24 

25 
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And those questions 

2 are, "What makes you say that?" 

3 

4 

A. 

Q. 

Yes. 

And then there's another one, "What do 

5 you mean by that?" 

6 

7 

8 

A. Yes. 

Q. And the answers are being recorded by 

the interviewer. Correct? 

9 A. Correct. 

10 Q. And then they are delivered to you in a 

11 data file. Correct? 

12 

13 

14 

A. 

Q. 

A. 

No. Hard copy. 

Excuse me. 

Actual physical document of the 

15 questionnaire. 

16 Q. So you receive a hard copy. And are 

17 the interviewers recording answers in handwriting 

18 or are they recording them at a computer? 

19 

20 

A. 

Q. 

Handwriting. 

Okay. So you receive handwritten 

21 responses and then you have those responses 

22 transcribed? 

23 

24 

A. 

Q. 

Yes. They're typed into a record. 

Okay. And that's the -- and that's the 

25 record that you provided at Table 4 in 
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Exhibit 62. Correct? 

A. And Table 5. 

Q. Now, the one company or more than one 

4 company distinction is important, because it goes 

5 to whether the design is associated with a single 

source or more than one source. Correct? 

A. Yes. 

6 

7 

8 Q. And if a design is associated with more 

9 than one source, then it doesn't meet the test 

for secondary meaning. Correct? 

A. Correct. 

10 

11 

12 Q. And so in doing your tabulation, you 

13 would -- you excluded respondents, who said they 

14 associated it -- associated the engine with more 

15 than one company, unless they said something to 

16 indicate that the more than one company was a 

17 copy. Correct? 

18 A. Yes. 

MS. PAIK: Objection. Form. 19 

20 Q. And for those -- for those respondents, 

21 who said they associated the engine with more 

22 than one company, and didn't say anything else to 

23 suggest that they thought that the other company 

24 was making a copy, those respondents would not be 

25 counted for secondary meaning. Correct? 
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1 

2 A. 

MS. PAIK: Objection. Form. 

I think I got your question. Yeah. 

3 a respondent mentioned two companies, or more 

4 than one company, and not for the reason that 

If 

5 this other source, which may have been anonymous, 

6 copied the Honda design or it's a knockoff of 

7 Honda, those respondents that said more than one 

8 company without that would not have been counted 

9 as secondary meaning responses. 

10 Q. And in your Table 3, you identified 31 

11 respondents who associated the engine with Honda 

12 and another source. Correct? Of the test photo 

13 engine. 

I see 31. 14 

15 

A. 

Q. And then on the next page, 13, in 

16 Table 3, there were 20 respondents that 

17 associated the engine shown in the test photo 

with sources other than Honda. Correct? 

A. Correct. 

18 

19 

20 Q. Okay. And then there were 20 

21 respondents, who are categorized as having 

22 associated the engine with Honda and another 

23 party that made a Honda made a copy or a 

24 knockoff. Correct? 

25 A. Correct. 
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And those are the -- those are the 20 

2 responses that are listed below the 80, who just 

3 identified Honda, alone, on Page 12 of Table 3. 

4 Correct? 

5 

6 

A. 

Q. 

Correct. 

And you counted that -- strike that. 

7 And that -- those 20 respondents constitute 

8 ten and a half percent of the total survey of 

9 

10 

the test group. Correct? 

A. I'd have to calculate it, but it seems 

11 reasonable. 

12 Q. All right. And you counted -- you 

13 counted that ten and a half percent in your -- in 

14 your gross association percentage for the test 

15 

16 

17 

group. 

A. 

Correct? 

MS. PAIK: Objection. Form. 

By "gross," you mean before netting out 

18 survey noise? 

19 

20 

21 

Q. 

A. 

Q. 

Yes. 

Yes. 

Now, isn't it true that there was no 

22 specific follow-up question asked of the 

23 respondent as to why they believed the other 

24 company was making a copy? 

25 MS. PAIK: Objection. 
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Q. 

A. 
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Specifically that follow-up question? 

Yes. 

Why are you making -- why did you say 

4 they're making a copy? 

5 

6 

Q. 

A. 

Yes. 

No. That question was not asked. 

7 would be inappropriate to do so. 

8 Q. And they weren't asked what, in 

9 particular, was copied. Correct? 

It 

10 A. Again, that would not be appropriate to 

11 ask that. 

12 Q. And so we don't know, based on the 

13 verbatim responses, whether the second company 

14 made the exact same engine as the Honda GX engine 

15 or whether it had differences. Correct? 

MS. PAIK: Objection. Form. 16 

17 A. Well, we didn't ask these respondents 

18 to detail every element of what they're thinking. 

19 They are saying that it is a copy of Honda, the 

20 

21 

design that they see is a copy of Honda. It's a 

Honda design that has been copied. It's a Honda 

22 design that's a knockoff. 

23 I don't know why you would challenge 

24 statements like that and require that respondents 

25 give detail on every element that they believe is 
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1 copied. That may not be in the -- the 

2 respondents may not have that ability to do that. 

3 The analogy would be for individuals that 

4 say it looks like a Honda, or something to that 

5 effect, those are considered secondary meaning 

6 responses, as well. It's the overall 

7 impression, the overall commercial impression. 

8 We certainly wouldn't challenge an individual 

9 that simply said it looks like it, without 

10 giving considerable detail. 

11 Respondents are not asked to dissect what 

12 they see and give us an empirical reason, 

13 element by element. That is not the way that 

14 these responses are interpreted for a secondary 

15 meaning study. 

16 Q. And I appreciate that answer, but I 

17 want to focus on my question, which is we can't 

18 tell, from the answers given, whether the second 

19 company that was mentioned, and in many cases it 

20 was mentioned anonymously, as you pointed out, we 

21 can't tell, from the responses, whether that 

22 company made the exact same engine design as the 

23 

24 

25 

Honda GX or whether it had differences. Correct? 

MS. PAIK: Objection. Form. 

A. That's right. But, you know, to do so 
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1 would be rejecting all other respondents in a 

2 study like this that simply cannot enumerate 

3 every element that' s in the e.lai:m. Tl-l-6-1 ｾ＠ ,.., 1111> 

4 When you analyze trade dress, which this 

5 case is really all about, you don't go through 

6 that, because it's not a requirement. You can't 

7 expect a respondent to dissect these things and 

8 parrot back to you every element. 

9 Q. And because you cannot expect them to 

10 dissect and report back every element, we don't 

11 know what these other engines look like. 

12 Correct? 

MS. PAIK: Objection. Form. 13 

14 A. What we know, Counselor, is that the 

15 respondent says this is a copy of Honda. 

16 Let's go back to the purpose of the study. 

17 Mr. Poret and I both agree what the purposes of 

18 our investigations are. And that is to ascertain 

19 whether the design of the engine portrayed in the 

20 photograph of the engine exposed to the 

21 respondent is sourced is a source indicator. 

22 When individuals say it looks like it or 

23 give one or more than one of the elements or 

24 simply says it's a copy, a copy, to me, means 

25 what it says. It is the same design that 
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1 somebody is using or emulating. We're getting 

2 back to the purpose of the study. Does the 

3 design have secondary meaning? I think it's a 

4 fair interpretation. 

5 Q. So it's possible that one of these 

6 other companies that the respondents were 

7 thinking about and referring to as a copy merely 

8 made an engine that had the same general cubic 

9 shape and layout, which Honda doesn't claim is a 

10 trademark. 

11 

12 

13 

Q. 

A. 

MS. PAIK: Objection. 

Correct? 

Overall impression, Counselor. If 

14 somebody says it looks like it, that has counted 

15 in other studies that have been accepted by the 

16 Court when we deal with trade dress. 

Can you --17 

18 

Q. 

A. Does that person also fall into the 

19 same category that you're trying to cast these 

20 individuals in? And the answer is no. 

21 Q. Can you tell me which of these engines 

22 that are listed here in your table as single 

23 source responses Honda deems unacceptable copies 

24 and which engines Honda deems acceptable 

25 non-infringing versions? 
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It has nothing to do with this inquiry. 

2 You're talking about a likelihood of confusion 

3 investigation. This is an investigation of the 

4 appearance of the design of this engine and 

5 whether people associate it with Honda. 

6 Q. Let's turn to your deposition, 

7 Page 128. 

8 {Witness complies.) 

Q. Line 12. 9 

10 "QUESTION: Okay. Let's look at Table 4 in 

11 your report, Exhibit 66 ... ," which is Exhibit 62 

12 here. 

13 II .can you tell me which engines on the 

14 market Honda deems unacceptable copies and which 

15 engines Honda deems acceptable non-infringing 

16 versions? 

17 

18 

19 

20 

"ANSWER: No." 

A. Yes. That's correct. And what I said, 

that's not a relevant inquiry. You're talking 

about likelihood of confusion issues. This is do 

21 people --

22 Q. Well, we don't agree with that, 

23 Mr. Mantis, that's why I'm asking you the 

24 question. 

25 A. I'm giving you my opinion, Counselor. 
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1 I'm not going to argue with you. What I said was 

2 that that's a totally different issue. What 

3 we're studying is the association of the design 

4 with Honda. We're not studying whether the 

5 response given is appropriate, because Honda may, 

6 at some point in time, file a lawsuit against 

7 somebody using a particular design. That's a 

8 different inquiry. 

9 

10 

11 

12 

Q. Now, trade dress refers to the overall 

appearance of a product. Correct? 

Yes. A. 

Q. And Mr. Poret, in his questionnaire, he 

13 asked -- he used that phrase, didn't he? 

14 

15 

A. Yes. 

MS. PAIK: Objection. Form. 

16 little time to put in my objections. 

Give me a 

17 Q. In other words, he asked respondents 

18 whether they associated the appearance of the 

19 engine with one company or more than one company. 

20 Correct? 

21 A. He used the term "appearance" in his 

22 question. Yes. 

23 Q. And you used the phrase "associate the 

24 engine with one company or more than one 

25 company." Correct? 
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A. Yes. 1 

2 Q. And you said that you chose that phrase 

3 because you wanted to avoid not leading people to 

4 believe that appearance relates to something 

5 unique about what they're looking at. Correct? 

6 A. I didn't quite state it that way. 

7 Yeah. I did not use that term to avoid what I 

8 would consider a danger that it could lead 

9 respondents to believe that because they're 

10 directed to look at appearance, that a single 

11 source answer would be required. 

12 Q. So you think that using the phrase 

13 "associate the appearance of the engine," is more 

14 likely to lead to a single source response than 

15 "associate the engine"? 

A. No, I didn't say that, nor did I say 

that in my deposition. I said you could have 

16 

17 

18 used appearance. I chose not to, to be very 

19 conservative as to avoid any possibility that 

20 respondents would be led. So I took a very 

21 conservative approach. 

22 Q. And what do you base your belief that 

23 there's a possibility that using the phrase 

24 "associate the appearance of the engine," would 

25 lead to a single source response more than the 
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1 phrase "associate the engine"? 

A. Over 40 years of experience in 2 

3 designing surveys. There's no 1iterature you can 

4 point to. It's my experience. 

5 Q. We11, ear1ier you said you've done 

6 about 40 product configuration trade dress 

7 

8 

9 

surveys. Is that right? 

A. I probab1y designed and have reported, 

yeah, maybe trade dress. I've done other 

10 secondary meaning studies that have not been 

11 reported. I don't consider those. Yeah. About 

12 10 percent of a11 the studies that I've done were 

13 for trademark 1itigation, which amount to in 

14 excess of 500. 

15 Q. And have you a1ways used "associate the 

16 product name" and not the "associate the 

17 appearance of"? 

MS. PAIK: Objection. Form. 

A. I have to go back and 1ook, to be 

18 

19 

20 perfect1y honest. I know there was one study, 

21 and I can on1y describe this genera11y, because I 

22 don't think it was ever reported. There may be 

23 some confidentia1ity agreements. But the study 

24 invo1ved showing individua1s a chi1dren's 

25 product. In this case, I think it was a do11, 
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1 and the only thing that respondents were to look 

2 at was the face of this doll. So other parts 

3 were basically covered in cloth, as it were, and 

4 respondents were directed to look at that one 

5 particular element, the face. 

6 Does that come close to saying looking at 

7 the appearance? Maybe. Maybe not. I don't 

B know. 

9 Q. Now, turning to the, "What makes you 

10 say that?" questions, Table 3 doesn't attempt to 

11 

12 

13 

categorize those particular responses. Correct? 

A. 

Q. 

Oh, it does. 

Well, but it doesn't -- it doesn't 

14 break down the different answers that were given 

15 to those, "What makes you say that?" question. 

16 Correct? 

17 

18 

A. 

Q. 

Tables 4 and 5 do. 

Right. Those are in the verbatims, 

19 which are shown in Tables 4 and 5? 

20 

21 

A. 

Q. 

Correct. 

And you agree generally with the 

22 statement that survey respondents don't always 

23 say everything that they're thinking when they 

24 

25 

give a response. 

A. Yes. 
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And the responses to the "What makes 

2 you say that?" question included a variety of 

things. Correct? 

MS. PAIK: Objection. Form. 

Q. They included references to particular 

3 

4 

5 

6 

7 

components of the engines. Correct. 

A. Yes. Features of the engines, 

8 components, yes. 

9 Q. Yes. Certain components of the engine, 

10 people referenced the shape of the engine. 

11 Correct? 

12 

13 

A. 

Q. 

14 engine? 

A. 

Q. 

Some did, yes. 

Some referenced the colors of the 

Yes. 

Okay. Some said just it looked like an 

15 

16 

17 

18 

19 

engine that they've seen before. Correct? 

A. Can you cite to one? I don't know if 

you're paraphrasing or some individuals said 

20 it looks like it --

21 

22 

23 

Q. 

A. 

Q. 

All right. 

-- if that's what you're referring to. 

But you didn't use those answers to 

24 determine whether or not they would be included 

25 as a secondary meaning response, did you? 
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A. Of course, I did. 1 

2 

3 

4 

5 

Q. Well, you only did in three instances, 

that I'm aware of. Correct? 

A. I don't know what you're referring to. 

MS. PAIK: Objection. Form. Let me 

6 put my objections in. 

7 Q. There were three instances where 

8 respondents referred to color, alone, in their 

9 "What makes you say that?" answer. And those 

10 responses were not counted in the secondary 

11 

12 

13 

meaning calculation. Correct? 

A. Correct. 

Q. Okay. But if they said that they 

14 associated the design with Honda or with Honda 

15 and what they believe was a Honda copy, then they 

16 were counted as a secondary meaning response, 

17 regardless of what they said in the "What makes 

18 you say that?" portion of their response. 

19 Correct? 

20 

21 

22 

A. 

Q. 

MS. PAIK: Objection. 

No. That's not true. 

Well, what -- which respondents weren't 

23 counted as a secondary meaning response, based on 

24 something they said in the "What makes you say 

25 that?" response? 
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MS. PAIK: Objection. Form. 1 

2 A. The "What makes you say that?" the 

3 follow-up probes were used to assess whether the 

4 Honda single source response was given for a 

5 design or appearance-related reason. That's what 

6 the follow-up questions were designed to do. 

7 So it basically served as a basis to 

8 categorize these responses into the groupings 

9 that are shown on Table 3. 

10 Q. Well, did anybody associate -- did 

11 anybody give a "What makes you say that?" answer, 

12 other than the three that we talked about, who 

13 just mentioned color, were there any other 

14 respondents, who identified Honda as the source 

15 that you didn't include, that you did not include 

16 as a secondary meaning response? 

MS. PAIK: Objection. Form. 17 

18 A. I don't recall any. But, again, the 

19 follow-up questions were asked to get an 

20 understanding of whether people are relating the 

21 design to Honda, as a single source, to properly 

22 categorize the Honda responses into the 

23 categories that are shown on Table 3. 

24 Q. Okay. So everybody, then, gave what 

25 you considered a response that indicated they 
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1 associated the design with Honda that you counted 

2 as secondary meaning responses, except for the 

3 three respondents, who mentioned color, alone. 

4 Correct? 

5 A. Yes. Because they all gave a design or 

6 overall appearance-related reason. 

7 

8 

9 

Q. Okay. Now, as you were going 

reviewed all of the verbatims. Correct? 

A. Yes. 

you 

10 Q. And do you recall, sitting here today, 

11 any respondents, who mentioned the four ribs that 

12 appear on the carburetor cover that Honda claims 

13 is part of its mark? 

A. 

Q. 

A. 

As I sit here right now? 

Yes. 

No. I didn't commit to memory 97 

verbatim responses. No, I don't. 

14 

15 

16 

17 

18 Q. As you sit here today, can you recall 

19 any respondent mentioning the beveling on the 

20 circumference of the engine that Honda claims is 

21 part of its mark? 

A. Using those exact words? 

Yes. 

22 

23 

24 

Q. 

A. Again, I'd have to relook at this. I 

25 don't recall. 

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com 

George Mantis



1 Q. 

[Page 129] 

Sitting here today, can you recall any 

2 mentions of the slant in the fan cover that Honda 

3 claims is an element of its mark? 

A. Again, using those words 

Yes? 

4 

5 

6 

7 

8 

Q. 

A. -- "slant in the fan cover"? I'd have 

to read these. I don't recall. 

Q. Sitting here today, can you recall any 

9 respondent mentioning the vertical line on the 

10 left side of the fan cover? 

11 

12 

A. You know, again, there are numerous 

pages representing these 97 respondents. 

13 have to read these. 

Q. 

A. 

Okay. 

I don't recall, sitting here. 

I'd 

14 

15 

16 Q. Sitting here today, can you recall any 

17 respondents mentioning the horizontal line on the 

18 top of the fan cover? 

A. Same answer. 19 

20 Q. Sitting here today, can you recall any 

21 respondents mentioning the belt-like area on the 

22 air cleaner cover? 

23 

24 

25 
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Sitting here today, can you recall any 

2 mention of the alignment of the belt-like area 

3 with the seam of the fuel tank? 

4 

5 

A. 

Q. 

Same answer. 

Sitting here today, can you recall 

6 anybody mentioning the complementary angles of 

7 the fuel tank and the fan cover? 

8 

9 

A. 

Q. 

Same answer. 

Okay. Now, a number of respondents 

10 mentioned color as part of their "What makes you 

11 

12 

13 

say that?" response. Correct? 

A. To the follow-up questions, yes. 

Q. All right. If you turn to respondent 

14 number 21 on Page 16, that person said, "Well, 

15 it's shaped like it. All colored, and same 

16 

17 

18 

components," among other things. Correct? 

A. Yes. 

Q. And if you look at respondent 26, that 

19 respondent said, among other things, "The white 

20 metal fuel tank, in particular. Well, it's just 

21 a white metal fuel tank." Correct? 

22 

23 

A. 

Q. 

Yes. 

And then if you turn to respondent 52, 

24 that respondent noted "the white tank" and also 

25 noted, "well, most engines with white tanks are 
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1 Hondas that I 've deal. t with. " Correct? 

2 

3 A. 

MS. PAIK: Objection. 

In addition, this response says, 

4 "They're al.l. kind of built the same." 

5 Q. And then did the respondent finish that 

6 sentence by saying "but the white tank mainl.y"? 

7 

8 

9 

10 

A. 

Q. 

A. 

Q. 

Yes. 

"Yes"? 

Yes. 

And then if you turn to Exhibit 65, the 

11 respondent said, "Basical.l.y, the appearance of it 

12 and the col.or of the gas tank." Correct? 

13 

14 

15 

A. 

Q. 

MS. PAIK: Objection. 

Exhibit 65? 

Oh, I'm sorry. No. Respondent 

16 number 65. We're stil.l. in your Tabl.e 4 of 

17 Exhibit 62. And I'm directing your attention to 

18 respondent 65. 

19 

20 

A. 

Q. 

Correct. 

Who said that, among other things, that 

21 he associated or she associated "basical.l.y, the 

22 appearance of it and the col.or of the gas tank." 

23 Correct? 

24 A. Yes. Among appearance-rel.ated reasons, 

25 as wel.l.. 
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And then respondent number 71 

2 said, among other things, "The other thing, the 

3 white gas tank. " Correct? 

4 A. Among other things being the design, 

5 the layout, the air filter, the choke, the fuel 

6 cutoff, etc. 

7 Q. Yes. And then respondent 77 said, 

8 among other things, "Honda's are red." Correct, 

9 in response to SA? 

10 A. Among other things, yes. Which are 

11 appearance-related reasons. 

12 Q. And then respondent number 80 said, 

13 among other things, "It looks like a white gas 

14 tank, and it appears to be a red motor, even 

15 though it looks black and white. Just the color 

16 scheme of the motor." Correct? 

17 

18 

A. 

Q. 

Yes. 

And then number -- respondent number 88 

19 said, among other things, for its reasons that it 

20 associates that the engine was Honda, "It has a 

21 white gas tank on top of the engine. " Correct. 

22 

23 

24 

A. 

Q. 

A. 

Among·other things. 

Okay. 

And going back to respondent 80, that 

25 was one that was not counted as a secondary 
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1 meaning response. 

2 Q. Okay. And the reason there was because 

3 that respondent only mentioned the color scheme 

4 of the motor? 

5 

6 

A. 

Q. 

Correct. 

And didn't say anything else in his 

7 verbatim response? 

8 A. That referred to the overall appearance 

9 or design, that is correct. 

10 Q. Okay. And then turning to -- did we do 

11 respondent 88? 

12 

13 Q. 

MR. HERRING: Yes. 

We did respondent 88. Okay. 

14 Respondent number 90 indicated that he or she 

15 associated the engine with the with Honda 

16 because, among other things, "The white metal gas 

17 tank. Everything in it looks like Honda." 

18 Correct? 

19 A. Among other appearance-related reasons, 

20 yes. 

21 Q. Okay. And then respondent number 99 

22 identified the red engine as one of the things 

23 that he or she associated with Honda. Correct? 

24 

25 
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1 Question 4A said "red engine." 

2 

3 

A. 

Q. 

Yes. Among appearance-related reasons. 

And so we can continue through this, 

4 but to speed things up, in addition to the ones 

5 we've just identified-- well, let's go through 

6 it, because we did get through this pretty 

7 quickly. 

8 Number 111 referred to "The white metal tank 

9 on top." 

10 

11 Q. 

MS. PAIK: Objection. Form. 

And, again, on all of these I recognize 

12 that they gave other reasons, but I'm focusing, 

13 for purposes of this part of my examination, on 

14 the color reasons that were given. 

15 A. So I don't have to qualify your 

16 questions all the time. 

17 Q. You don't have to. Number 111 

18 references "white metal tank. " Correct? 

19 

20 

A. 

Q. 

Yes. 

Number 118 says, "It's a 

21 black-and-white photograph, but I know it's a 

22 red-and-white engine." Correct? 

23 

24 

A. 

Q. 

Yes. 

Number 121 says, "If it wasn't black 

25 and white, it would be red, the engine would be 
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1 painted red." Correct? 

A. Yes. 2 

3 Q. Number 129 says, "The fuel tank is 

4 white and on top of the engine. " Correct? 

5 

6 

7 

8 

A. 

Q. 

A. 

Q. 

Which one? 

129? 

That's part of the response, yes. 

130 says, "The gas tank, the color and 

9 shape of the gas tank, it appears to be white." 

10 

11 

A. 

Q. 

Yes. 

135 says, "It has a white gas tank and 

12 large gas cap . " 

13 

14 

A. 

Q. 

Yes. 

141 says, "Although it's a 

15 black-and-white picture, I know it's red." 

16 

17 

A. 

Q. 

Among other things, yes. 

157 says, "It's got the white gas tank 

18 and the same." Correct? 

19 

20 

A. 

Q. 

Part of the response, yes. 

165 says, "It looks like air 

21 compressors, the white tanks and the body and the 

22 black air filters and what I am assuming is 

23 chrome gas cap. " Correct? 

24 

25 
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1 gas can. Most Hondas are white and occasiona11y 

2 

3 

4 

they are b1ack. Gas tanks are b1ack." Correct? 

A. 

Q. 

That's part of the response, yes. 

171, "The white gas tank, it's pretty 

5 typica1 of Honda. " Correct? 

6 

7 

A. 

Q. 

Among other things, correct. 

174, Answer 9A, referring to one of the 

8 other engines that the respondent associated this 

9 engine with, he or she said, "The CM 1ooks 1ike 

10 an exact rep1ica with different co1ors. It 1ooks 

11 a1most identica1 to the picture shown but in 

12 different co1ors." Correct? 

13 

14 

A. 

Q. 

That's what the respondent said, yes. 

And then 183, and this is in reference 

15 to a Lifan engine that the respondent associated 

16 with Honda, "They're made to 1ook as c1ose to a 

17 Honda engine as possib1e so they can se11, co1or, 

18 shape, and size." Correct? 

19 

20 

A. 

Q. 

Yes. The respondent said that. 

And then 189 said, "We11, the white 

21 tank and where the air fi1ter is and the 

22 carburetor and just about everything on it." 

23 Correct? 

24 

25 
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Q. 

Yeah. 

Okay. 

You read that correct1y. 
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1 respondents, who mentioned color in response to 

2 the "What makes you say that?" question, in 

3 addition to other reasons, and I think earlier 

4 you testified that it was 21. Correct? 

5 A. My count was 24, less the three. One 

6 of us is wrong. 

7 Q. Okay. So it's roughly 10 to 

8 13 percent, depending on who is right or who is 

9 wrong here? 

10 A. I didn't do the math. My count, it's 

11 21. And I mentioned this morning that all of 

12 those 21 mentioned a design or appearance-related 

13 reason, in addition to color. 

14 Q. Okay. But clearly with respect to this 

15 group of people, this 21, if you're right, 25 if 

16 I'm right 

17 A. Not 25. It's either 21 or 22. I 

18 excluded three. Now, don't include those, like 

19 Mr. Poret did in his report. 

20 Q. Well, I don't think we necessarily -- I 

21 don't think I referred to all three that you 

22 A. Yes, you did. And I corrected you with 

23 respondent number 80. 

24 Q. Yeah. What were the other two, do you 

25 remember? 
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I wasn't -- I was trying 

2 to track whether you were reading this stuff 

3 correctl.y. 

4 Q. No. I'm not trying to trick you. I'd 

5 l.ike to see. Did you identify what the other two 

6 in your report are, oh, numbers -- here they are. 

7 Twenty-six and 52. 

8 A. Wel.l., I don't know if you read those or 

9 counted those. 

10 Q. 

11 those. 

12 

13 

14 

A. 

Q. 

A. 

15 correctl.y. 

16 Q. 

Okay. I did read those and I did count 

Wel.l., it's not 25. 

Okay. 

It's either 21 or 22; whoever counted 

Okay. So, just to be cl.ear, you 

17 excl.uded respondent's number 26, respondent's 

18 number 52 and respondent's number 80? 

19 

20 

A. 

Q. 

Yes. 

Now, there were peopl.e who mentioned 

21 the fuel. tank as one of the reasons that they 

22 associated with Honda, without specifying whether 

23 they were tal.king about the col.or of the fuel. 

24 tank or the shape of the fuel. tank. Correct? 

25 MS. PAIK: Objection. Form. 
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1 A. I'd have to go back and see if it was 

2 in combination or not. 

3 Q. Okay. Well, take, for example, 

4 respondent 25. The respondent says, "It looks 

5 like a Honda engine. I don't know. It looks the 

6 way Honda engines look. It has all the same 

7 features, the same graphics, kill switch, and the 

8 gas tank." Correct? 

9 A. Yes. 

10 Q. And the respondent doesn't indicate 

11 whether 

12 MS. PAIK: Sorry. Let me put in my 

13 objection. And just to note for the record, 
ｆｩｬＮＮｯｾ＠

14 that's a partial response to the ｱｵ･ｳｴｩｯｮＬｾ＠

15 
ｒｾｐｯｷｯＮｲｴｊｔ＠ ｾ＠

n\rinber 2 5 . f...:1.!? 

16 Q. And the respondent doesn't reference 

17 color of the gas tank, correct? 

18 A. That's correct. 

19 Q. And doesn't reference the shape of the 

20 gas tank. Correct? 

21 A. Correct. 

22 Q. Then if you turn to --

23 A. But the respondent is referencing other 

24 elements. 

25 Q. Right. 
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2 elements. 

3 Q. 
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That are appearance, design-related 

Right. But as to the gas tank, it's 

4 not specifically mentioning the color or the 

5 shape? 

6 

7 

A. 

Q. 

That's correct. 

Okay. And then in -- same with 

8 number 30. They reference the fuel tank, without 

9 specifically referencing its color or its shape. 

10 Correct? 

11 

12 

13 

14 

A. 

Q. 

A. 

Q. 

That's correct. 

Okay. And same with 34. Correct? 

They mention gas tank. Yes. 

And so we can go on and through -- go 

15 through this, but I'm not going to take the time, 

16 because the record will speak for itself. But, 

17 by my count, there were 18 respondents, who 

18 mentioned the fuel tank, generally, without any 

19 specificity as to the color or the shape. And 

20 that would be approximately 9 percent. Correct? 

21 

22 

A. I have no idea. I did not do the 

tabulation that you apparently have done. 

23 don't know if it's correct or incorrect. 

I 

24 Q. But since respondents -- since we know 

25 respondents don't always say what they're 
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1 thinking, it's possible that those respondents, 

2 who mentioned the fuel tank, recognized it as the 

3 Honda because it was in the color white, but just 

4 didn't say so. 

MS. PAIK: Objection. 5 

6 

7 

8 

Q. That's possible, isn't it? 

MS. PAIK: Objection. 

A. It's possible, but the only way you can 

9 make that determination is to literally ask for 

10 any feature mentioned, challenge the respondent 

11 by inappropriate additional probing questions. 

12 That is not good research design, in fact, it's 

13 unacceptable to do that. 

14 But the point here, just like the color 

15 points that you were attempting to make, all 

16 these responses are associated with other design 

17 or appearance-related responses. If you want to 

18 discount those responses, because you are not 

19 satisfied with the specificity of the answer, 

20 that, I think, is inappropriate. 

21 Q. Okay. Again, I appreciate your 

22 response, but my question was more simple than 

23 that. 

24 It's possible that respondents, who 

25 mentioned the fuel tank, were recognizing it 
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1 as -- were associating it with Honda, because it 

2 was the color white, but just didn't say so in 

3 their response. That's possible, isn't it? 

4 MS. PAIK: Objection. 

5 A. It's possible, but these responses, as 

6 you've gone through them, and I don't know of the 

7 others that you have -- apparently have 

8 identified and have not read, the responses that 

9 you read, from what I can recall, are in 

10 association with other design-related or 

11 appearance-related responses. So they are 

12 . t t · d Ｎａｾ＠ d · @ appropr1a e o cons1 er eft secon ary mean1ng 

13 responses. 

14 Q. Yeah. I understand that that's your 

15 opinion, and we, of course, differ. But my 

16 question is just more focused than that. It's 

17 just simply that it's possible that respondents 

18 made the association with Honda, based on looking 

19 at the fuel tank and seeing that it was white, 

20 but just didn't mention that it was white? 

21 MS. PAIK: Objection. 

22 A. And are you suggesting -- well, it's 

23 possible. But are you suggesting that it's 

24 inappropriate, because they mention fuel tank, 

25 and that, then, overrides any other design or 

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com 

George Mantis



1 appearance-re1ated reasons? I think not. 
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I 

2 think that disregards what the respondent is 

3 viewing and stating what they're viewing, and why 

4 they suggest what they did. 

5 

6 

Q. I'm not indicating in my question what 

is appropriate or what is not appropriate. I'm 

7 just indicating what is possib1e as to what 

8 e1ements of the photograph created associations 

9 for the respondent. And it's possib1e that the 

10 white co1or of the fue1 tank did, but they just 

11 didn't say so in their response. 

12 

13 

14 

Q. 

A. 

MS. PAIK: Objection. 

That's a11? It's possib1e? 

I've answered that. It's possib1e, but 

15 you can't separate that from other responses, if 

16 you're suggesting that these responses are 

17 

18 

19 

20 

inappropriate. It's just 1ike co1or mention. 

Let's take another examp1e. Mr. Poret's 

color survey. He introduces co1or. Peop1e 

respond to co1or. Let's 1ook at the other two 

21 studies I've done for Honda, the 1ike1ihood of 

22 confusion studies. If you introduce co1or, which 

23 was appropriate, then, in those cases, peop1e are 

24 going to respond to co1or. 

25 Q. Exact1y. 
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1 A. 

2 well. 

3 Q. 
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Yeah. And that's Mr. Poret's study, as 

So, as you noted earlier, you didn't do 

4 a study with the GX engine in all black. 

5 Correct? 

6 

7 

A. 

Q. 

Correct. 

And since that study wasn't conducted, 

8 obviously we have no way to determine what the 

9 results would have been if you had shown a test 

10 photo of the GX engine in all black, and without 

11 

12 

13 

14 

any three-colored scheme. Correct? 

A. That's correct. 

MS. PAIK: Objection. 

Q. All right. Now, there were 

15 respondents, who you counted as associating the 

16 applied-for design with a single source, who 

17 didn't mention any specific design elements in 

18 their "What makes you say that?" response. 

19 Correct? 

20 

21 

22 

23 

24 

25 

877-479-2484 

A. Correct. 

Q. For example, respondent number 14 said, 

"It looks like the Honda engine type. That's all 

I mean by that. It looks like it." Correct? 

A. Correct. 

Q. And respondent 31 said, "Because it 
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looks like one. Well, it looks like one. 
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I know 

what one looks like. I have three or four of 

3 them." Correct? 

4 A. Correct. 

5 MS. PAIK: Objection. I'd like to note 

6 that that's a partial response. 

7 Q. And exhibit-- respondent 53 said, 

8 "Because that's what it looks like, its 

9 appearance." Correct? 

10 

11 

12 

13 

14 

A. Yes. That's what the respondent said. 

Q. All right. And in 58, "That's about 

all the engines I see in my business. Everybody 

wants a Honda. If I sell or rent something, they 

will ask if I have a Honda. Customers want a 

15 Honda. " Correct? 

16 A. Correct. 

17 

18 

19 

20 

21 

Q. And number 70, "I have one. I have a 

Honda in my machinery. I just know it because I 

have a Honda. I have one." Correct? 

A. Correct. 

Q. And 74 says, "We sell Honda, and it 

22 looks like a Honda." Correct? 

23 

24 

A. 

Q. 

That's what the respondent said. 

And 128, in response to Question 4A, 

25 "I've just seen a lot of them, and that's what 
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1 they look like." Correct? 

2 

3 

A. 

Q. 

Among other things. 

Yeah. So these respondents didn't 

4 mention any of the specific features of the Honda 

5 engine. They just said they recognize it as a 

6 Honda. Correct? 

7 A. Correct. 

8 Q. Okay. 

9 A. Overall impression. Part of trade 

10 dress. 

11 Q. And so we don't -- again, we don't 

12 know, based on their responses, to what extent 

13 color influenced their association. Correct? 

14 

15 

16 

17 

18 

19 

20 

Q. 

A. 

Q. 

A. 

Q. 

A. 

MS. PAIK: Objection. 

We don't know? 

Nor do we know if a design element --

Right. 

is what they were thinking of. 

It could be either? 

It could be either, but the important 

21 thing when you analyze trade dress is the overall 

22 impression. If somebody says it looks like-it, I 

23 have one, I'm familiar with it, I know it --

24 Q. Right. 

25 A. -- all those respond to --
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1 

2 

3 

4 

5 

6 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Right. 

-- recognition of the design 

But here the applied-for 

Let me finish. 

Go ahead. 

[Page 147] 

The recognition of the design, which 

7 goes back to the purpose that Mr. Poret and I 

8 agree --

9 

10 

Q. 

A. 

Yes. 

that these studies are designed to 

11 accomplish. 

12 

13 

Q. 

A. 

Yes. 

Does the appearance of this engine, 

14 design of this engine, is it associated with 

15 Honda. If somebody recognizes it, what are they 

16 recognizing? The design of the engine. That is 

17 fair. The literature is amply stated that 

18 overall look is an appropriate secondary meaning 

19 response. 

Q. Yes. But the applied-for mark here is 20 

21 for the design, without regard to color. Isn't 

22 it? 

23 A. That's correct. 

24 Q. And these answers, we can't tell from 

25 these answers of these -- from these respondents, 
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1 who just mention the type of engine it is or that 

2 it looks like a Honda, we can't tell whether they 

3 were responding to color or shape or some other 

4 influence. Correct? We don't know from their 

5 response? 

MS. PAIK: Objection. 

A. They did not give a detailed response. 

6 

7 

8 

9 

That is correct. I can't say they did or they 

didn't. If it's a singular reason or multiple 

10 reasons. 

11 The only thing I can say is that the overall 

12 impression of the engine, design that they see is 

13 associated with Honda. 

14 Q. And what they saw was a photograph with 

15 a three-color scheme in it. Correct? 

16 

17 

18 

19 

A. 

Q. 

A. 

Q. 

Three tone. 

Three-color scheme? 

I wouldn't use --

I think earlier you used the phrase 

20 "three-color scheme." Correct? 

21 MS. PAIK: Objection. Mischaracterizes 

22 his testimony. 

23 

24 

25 

877-479-2484 

A. 

Q. 

A. 

I don't think I did. 

The record will speak for itself. 

Scheme or tone. There are three 
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colors. Yes. 1 

2 Q. Okay. Let's turn to the control. And 

3 I want to talk about the process that you went 

4 through for selecting the control. 

5 So when you were designing the survey, 

6 obviously you needed to get a test stimulus to 

7 use, which was the black-and-white photograph of 

8 the Honda GX. And then you also needed to 

9 decide on what engine you would use as a 

10 

11 

12 

13 

14 

15 

control. 

A. 

Q. 

Correct? 

Correct. 

And you needed to get a stimulus of 

that, as well, to use in your survey. Correct? 

A. Correct. 

Q. And so you obviously discussed this 

16 with the lawyers, who retained you for the 

17 purpose of conducting this survey, and that's the 

WilmerHale attorneys. Correct? 

A. Correct. 

18 

19 

20 

21 

22 

23 

Q. And that was Mr. Regan, Ms. Paik, and 

Ms. Frazier. Correct? 

A. Yes. 

Q. And then the Honda client, itself, also 

24 participated in these conversations, and that was 

25 Mr. Scott Connor, who was the in-house 
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1 businessman, and Mr. Don Stevens, who is the 

2 in-house attorney. Correct? 

A. Yes. 3 

4 Q. And there were more than one telephone 

5 conversation, where you were discussing the 

6 survey design and what control you were going to 

7 use. Correct? 

8 A. I know there were two conversations. I 

9 don't know if they were both applied to the 

10 control issue. One certainly applied to the SIC 

11 selections. 

12 Q. All right. And it was in these 

13 conversations with the WilmerHale attorneys and 

14 the Honda reps that the suggestion was made of 

15 looking at the Briggs Intek 900 engine as a 

16 possible control. Correct? 

17 MS. PAIK: Objection. 

18 

19 

20 

21 

22 

Q. 

A. 

Q. 

A. 

Q. 

Do you recall 

Yes. 

That's true? 

Yes. We had 

Okay. Where 

that? 

a conversation. 

it was suggested that 

23 consider the Briggs Intek 900 engine as the 

24 control? 

25 A. I was not directed to consider 

you 
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1 anything. Briggs was brought up as a possible 

2 control. I made the evaluation whether it was 

3 appropriate or not. 

4 

5 

Q. Okay. Yeah. I don't think I used the 

word "directed," but if I did, I misspoke. I 

6 think I said suggested. 

7 A. Suggested, directed. It was discussed. 

8 I ultimately made the decision whether to use it 

9 

10 

or not. 

Q. 

I was responsible for that decision. 

Sure. But you didn't -- the Briggs 

11 engine that you ultimately used wasn't an engine 

12 that you were aware of before this project. 

13 Correct? 

14 I mean, in other words, you didn't find it 

15 on your own research? 

16 A. No. I didn't go out shopping for 

17 engines, if that is the question. 

18 Q. Yeah. In other words, it was -- when I 

19 say "suggested," it was brought to your attention 

20 by the Honda team? 

A. That's fair. 21 

22 Q. Okay. And then you looked at it. You 

23 went back and you did your research and you 

24 looked at it on the internet and thought it was 

25 an acceptable control. Correct? 
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I don't recall specifically if I went 1 

2 

3 

online to look at it. I may have looked at it 

I don't recall. online. I'm not sure. 

4 Q. So it's possible you didn't look at it 

5 online, and the first time you saw it was when 

6 the WilmerHale attorneys sent you the photograph 

7 of it? 

8 A. No. I may have seen it somewhere else. 

9 It's possible I went online. 

10 MS. PAIK: Objection. Let me put that 

11 on the record. 

12 

13 

MR. PHILLIPS: I'm sorry? 

MS. PAIK: Let me put that in the 

14 record before he testifies. 

MR. PHILLIPS: Okay. 

A. I don't recall what happened three, 

15 

16 

17 

18 

four years ago. It's just ... 

Q. Do you recall that the WilmerHale firm 

19 sent you the black-and-white photograph that you 

20 ultimately used for the survey? 

A. Yes. 21 

22 Q. And when you received it, you noticed 

23 that the Briggs name was removed from the front 

24 of the engine? 

25 A. Yes. 
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Q. 

A. 

And the model number was removed? 

Yes. 

1 

2 

3 Q. And those were removed for the same-

4 reason that the Honda name and the Honda model 

5 numbers were removed? 

A. Yes. 6 

7 Q. And that is to eliminate indications of 

8 source in the survey? 

9 

10 

A. 

Q. 

Yes. 

And you noticed that the 

11 black-and-white photo did not have a three-color 

scheme in it. Correct? 

A. Yes. 

12 

13 

14 Q. And it was your understanding, based on 

15 communications with the Honda team, that this was 

16 a competitive engine to the Honda GX? 

A. That's what my understanding was. Yes. 17 

18 Q. And did -- and did both the WilmerHale 

19 attorneys and the Honda representatives confirm 

20 that for you? 

21 

22 

A. It was discussed. 

confirmation had to be made. 

I don't know if 

I raised the 

23 question whether the engines are competitive, and 

24 I don't know who answered affirmatively. But I 

25 raised the question. 
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Okay. And the Honda team, whether it 

2 was the lawyers or the Honda business people, 

3 confirmed for you that it was competitive? 

4 

5 

A. 

Q. 

Yes. 

Since -- were you ever advised at a 

6 later time that the Briggs engine that you 

7 selected as a control was not competitive? 

8 

9 

A. 

Q. 

No. 

Were you ever advised that Mr. Connor 

10 testified in his deposition that it was not a 

11 competitive engine to the Honda GX? 

I'm not aware of that. 12 

13 

A. 

Q. Were you ever advised that Mr. Whitmore 

14 testified that the Briggs 900 engine doesn't fit 

15 within the same envelope as the Honda GX for 

16 certain applications? 

17 

18 

19 

A. 

Q. 

MS. PAIK: Objection. 

I have no idea who he is. 

Okay. Would you have considered it 

20 relevant if you were told that Mr. Connor 

21 testified that it's not a competitive engine? 

22 A. I may have considered it. It's one 

23 factor in selecting a control, that you have a 

24 plausible product that is in the category. 

25 The most important consideration, however, 
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1 is that the control doesn't share the same 

2 elements that you're testing. In many cases, 

3 both trade dress and trademark, trade name cases, 

4 controls are even devised that have no market 

5 share. So having a product that is a plausible 

6 member of the class is appropriate. 
IHIIJP.. 

7 I don't-kaew if relying strictly on the 

8 criteria to reject a control, based on the extent 

9 to which the control product competes with the 

10 test product is -- ends the inquiry. There are 

11 certainly other considerations. 

12 

13 

And, as I mentioned, in some cases, we even 
fRGSfiA1t.£ 

create controls that have no ｭ｡ｲｫ･ｴｾｾ･･･ｳ･＠ and 

14 were acceptable. 

15 Q. But you've testified that you asked the 

16 question as to whether it was competitive. 

17 Correct? 

18 A. Yes, I did. 

19 Q. And you asked the question whether it 

20 was competitive because you thought that was an 

21 important question to ask. Correct? 

22 A. Well, it's a characteristic of a 

23 control. Does it end the inquiry of that 

24 control, do you stop there? Not necessarily. 

25 Q. Since you were told that it was a 
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1 competitive product, it didn't stop the inquiry, 

2 and a11owed you to confirm, for that reason and 

3 other reasons, that it was an acceptab1e contro1. 

4 Correct? 

MS. PAIK: Objection. 5 

6 A. That wou1d be one consideration. The 

7 primary consideration, as I mentioned, is that 

8 the contro1 doesn't share with the test the very 

9 e1ements that you're testing. 

10 Q. Do you reca11 testifying that, when 

11 asked about se1ecting a contro1, "That wi11 he1p 

12 e1iminate noise from fami1iarity of a source 

13 because of its market share and the types of 

14 products it makes" that you responded, "Idea11y, 

15 you wou1d take a competitive product to the 

16 product that you're testing"? 

17 A. I reca11 that. Idea11y, yes. Is that 

18 the on1y consideration? No. 

19 THE WITNESS: Is this a good time to 

20 take a short break? 

21 MR. PHILLIPS: Abso1ute1y. No prob1em. 

22 (A recess was taken.) 

23 BY MR. PHILLIPS: 

24 Q. Let's turn to -- 1et's continue with 

25 Exhibit 60, which is the photograph of the 
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1 control engine that you used in the survey. 

2 If you direct your attention to the air 

3 filter element of the Briggs engine, that is 

4 referred to as a flat panel air filter. 

5 Were you aware of that? 

A. Yes. 6 

7 Q. And whereas in Exhibit 59, which is the 

8 test photo of the Honda GX, that has an air 

9 filter on the top of the engine, which is 

referred to as a high mount air filter. Correct? 

Yes. 

10 

11 

12 

A. 

Q. And were you advised that the Honda GX 

13 engine doesn't come with a panel air filter 

14 option for non-generator applications? 

15 Were you aware of that? 

MS. PAIK: Objection. 

A. I don't recall. 

16 

17 

18 Q. You understand what I mean by generator 

19 applications? 

20 

21 

A. 

Q. 

Yes. Use of an engine in a generator. 

Yes. And for non-generator 

22 applications, I'm referring to other power 

23 equipment, like water pumps and tillers and 

24 pressure washers? 

25 A. Yes. 
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And so you weren't advised that for 

2 those app1ications, those non-generator 

3 app1ications, that the Honda GX doesn't come with 

4 a pane1 air fi1ter 1ike the one shown in 

Exhibit 60. Correct? 

A. I don't reca11 that. 

5 

6 

7 Q. Now, the contro1 photograph that you 

8 used in Exhibit 60 did not show a white fue1 

9 tank. Correct? 

10 A. Correct. 

11 Q. And it did not show a fan cover in a 

12 shade or co1or or tone between white and b1ack. 

13 Correct? 

14 

15 

A. 

Q. 

Correct. 

And, in fact, other than the meta1 

16 muff1er cover shown in the background and the 

17 bo1ts and 1evers, the engine that you used as the 

18 contro1, you wou1d agree, has an a11 b1ack 

19 

20 

21 

22 

23 

24 

appearance. Correct. 

A. Exc1usive of the muff1er, yes. 

Q. Yes. Other than the muff1er, it 

appears to be a11 b1ack. Correct? 

A. Yes. 

Q. And you didn't consider, in order to 

25 contro1 for co1or, you didn't consider using a 
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1 control that had the same three shades that the 

2 test product had. Correct? 

3 A. I controlled for color in a different 

4 way. 

5 Q. I understand that's your position. But 

6 my question is: You didn't consider using a 

7 control that had the same three shades as the 

8 

9 

10 

test photo. Correct? 

A. That's correct. 

Q. And you didn't attempt to look for a 

11 control that in black and white would have had 

12 the same three shades as the test photo. 

13 Correct? 

14 A. That, I don't recall. I don't think I 

15 did, but I don't recall. 

16 Q. All right. And you would agree that 

17 color was not one of the characteristics, whose 

18 influence was being assessed by your study. 

19 Correct? 

20 

21 

A. 

Q. 

I don't understand your question. 

In other words, that you were not 

22 setting out to assess, as one of your goals in 

23 this study, the influence of color as part of the 

24 mark. Correct? 

25 MS. PAIK: Objection. 
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As part of the mark, that's where I get 

2 confused. 

3 Q. In other words, the applied-for mark 

4 did not include color? Does not include color? 

5 

6 

A. 

Q. 

That's correct. 

Okay. So you were -- you were not 

7 so color was not one of the characteristics, 

8 whose influence was being assessed by you in your 

study. Correct? 

MS. PAIK: Objection. 

9 

10 

11 A. Well, you're assessing if color is 

12 mentioned, if it's mentioned in combination with 

13 something else that relates to a secondary 

14 meaning study. So you always assess how you 

15 characterize the respondent. 

16 Was a study designed specifically to focus 

17 individuals on whether color had any effect, that 

18 would be a totally different control group, with 

19 a different trade dress, compared to the control 

20 engine that we did use, to make that 

determination. I did not do that. 21 

22 Q. And when you say that you did not use a 

23 control stimulus with a three-color scheme for 

24 purposes of controlling color but used some other 

25 way, you're referring to your reviewing of the 
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verbatims. Correct? 1 

2 A. Correct. That's the way I took into 

3 account color, singularly, as the basis for a 

4 response. 

5 Q. It wouldn't have been improper to use a 

6 control stimulus that has a -- that had a similar 

7 three-color scheme as long as it satisfied your 

8 

9 

10 

11 

other requirements for proper control. Correct? 

MS. PAIK: Objection. 

A. Well, that's where I'm confused. 

Q. In other words, you could have used as 

12 a control engine, an engine that doesn't embody 

13 the design of the applied-for mark and had a 

three-color scheme to it. Correct? 

A. That could have been used. 

14 

15 

16 Q. And that would have had the effect of 

17 controlling for associations that were related to 

18 some factors that were not part of the 

19 applied-for mark. Correct? 

20 MS. PAIK: Objection. 

21 

22 

A. Possibly, yes. Depending on the 

elements of the control. I mean, just changing 

23 color, to have the identity of color, but a 

24 different trade dress may isolate if color 

25 mentions by a respondent for Honda are part of 
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1 the response pattern. 

2 It's very difficult to assess, sitting here, 

3 without looking at all of the other elements of 

4 the control. 

Q. Right. In other words, that study 5 

6 wasn't done. But you could -- you could envision 

7 a control that has -- that had a three-color 

8 scheme, didn't embody the design elements claimed 

9 by Honda, and use it to eliminate noise of 

10 consumers, who made associations based on color, 

11 alone? 

12 

13 

14 

15 

Q. 

A. 

Q. 

MS. PAIK: Objection. 

Correct? 

Would it be possible to do that? Yes. 

Yes. Okay. Now, during your 

16 discussions with Honda about possible controls, 

the Subaru Robin engine was mentioned. Correct? 

A. Yes. 

17 

18 

19 

20 

21 

Q. It was mentioned by the Honda team to 

you. Correct? 

A. Yeah. My communications with Honda 

22 counsel and Honda members, yes. 

23 Q. But my point is they brought it to your 

24 attention. It wasn't you bringing it to their 

25 attention? 
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A. That's correct. 1 

2 Q. So they vo1unteered the existence of a 

3 Robin Subaru engine, and they also vo1unteered 

4 that there cou1d be an argument over some 

5 

6 

7 

simi1arity with the Honda GX engine. Correct? 

MS. PAIK: Objection. The substance of 

his communications are privi1eged. So I instruct 

8 the witness not to answer with respect to that 

9 question. But the fact, itse1f, under1ying the 

10 communications, I'11 a11ow Mr. Mantis to testify. 

11 MR. PHILLIPS: This was -- this was 

12 testified to at great 1ength in his deposition, 

13 for one. And for two, communications with an 

14 expert, who has been disc1osed and who is 

15 testifying about a report that was in re1iance on 

16 those opinions is certain1y not privi1eged. 

17 MS. PAIK: Counse1, I disagree. So I 

18 wi11 instruct the witness not to answer with 

19 respect to the substance of those communications. 

20 But the facts under1ying those communications, I 

21 wi11 1et him testify as to those. 

22 Q. We11, if you turn to Page 14 of your 

23 deposition, Line 3. 

24 "QUESTION: Te11 me what you reca11 

25 specifica11y discussed about the contro1. 
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[Page 164] 

One control was mentioned, and I 

2 believe it was Subaru, and I think the discussion 

3 revolved around the similarity of Subaru with the 

4 Honda engine being tested, or at least the 

5 argument that there could be some similarity. 

6 There may have been other controls discussed. 

7 believe Briggs was also discussed. At that 

8 point, I looked at Briggs and made a decision 

9 whether that was an adequate control." 

10 That was my question, and that was your 

11 answer? 

A. Yes. You read it perfectly. 

I 

12 

13 Q. Thank you. And so at that point, after 

14 you were advised of the existence of the Robin 

15 Subaru engine and that there was the argument 

16 that there could be some similarity, you 

17 summarily dismissed it, without even looking at 

18 

19 

it. Correct? 

A. I believe I indicated that if there is 

20 any debate, whether there is similarity in the 

21 overall configuration or commercial impression, 

22 that it would be inappropriate to even consider 

it as a control. That's what I recall. 23 

24 Q. Okay. And do you recall that you 

25 testified that you dismissed the Robin engine 
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1 summarily, based on the fact that Opposers are 

2 claiming that it is substantially similar to 

3 Honda? 

4 A. Yes. 

5 Q. And do you recall that you did that 

6 without even looking at the Robin Subaru engine? 

7 A. Well, I don't think I was in a position 

8 to challenge what Opposers are stating. If the 

9 statement is made that the configuration is 

10 similar, they look alike, or the commercial 

11 impression is the same, why would one want to 

12 consider that as a control? The risk is that 

13 you're testing the same thing. 

14 And if there is an argument and, in this 

15 particular case, proponents, the Opposers are 

16 k . . TM-&IJ "d @ rna ｾｮｧ＠ ｴｨｾｳ＠ argument, tbat I would not ｣ｯｮｳｾ＠ er 

17 that to be an appropriate control. 

18 Q. I understand, but just to confirm, so 

19 the record is clear. So you didn't set out to 

20 make your own independent determination of that? 

21 A. No. Because that was a criteria that 

22 would reject the consideration --

23 Q. Okay. 

24 A. -- of that as a control. 

25 Q. When you were advised by Honda that 
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1 Opposers contended that the Robin Subaru engine 

2 was simi1ar to Honda GX engine, did you ask Honda 

3 at the time whether Honda considered the Robin 

4 Subaru engine to be substantia11y simi1ar to the 

5 Honda GX? 

6 A. No. I was re1ying on the 

7 representation of the Opposers. 

8 Q. I understand that. But my question is: 

9 Did you ask Honda if they agreed or disagreed 

10 with that position? 

11 

12 

A. 

Q. 

I don't reca11 that conversation. 

And did you ask Honda whether Honda had 

13 ever taken action against the Robin Subaru 

14 engine? 

15 

16 

A. 

Q. 

No. 

Did you ask Honda whether Honda had any 

17 intention to take action against the Robin Subaru 

18 engine? 

19 

20 

A. 

Q. 

No. 

Did you ask whether there were any 

21 sett1ement agreements in p1ace between Honda 

22 regarding whether the Robin engine was 

23 substantia11y simi1ar or not? 

A. No. 24 

25 Q. When you were designing the survey, 
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1 Honda didn't make you aware of any of the 

2 sett1ement agreements that it had entered into 

3 with third parties. Correct? 

4 

5 

A. 

Q. 

Correct. 

And when you were designing the survey 

6 and se1ecting your contro1, Mr. Connor didn't 

7 te11 you that he testified that the Robin Subaru 

8 engine didn't embody the Honda GX trade dress. 

9 Correct? 

10 

11 

A. 

Q. 

Correct. 

And he didn't te11 you that it was his 

12 opinion that they were not substantia11y simi1ar. 

13 Correct? 

14 

15 

A. 

Q. 

That's correct. 

And Mr. Connor, Mr. Stevens or the 

16 attorneys at Wi1merHa1e didn't advise you that 

17 Honda had entered into a sett1ement agreement 

18 whereby Honda had agreed the Robin Subaru engine 

19 is not the same as or substantia11y simi1ar to 

20 the Honda GX engine trade dress and does not 

21 infringe the Honda GX engine trade dress. 

22 Correct? 

23 

24 A. 

25 question? 

877-479-2484 
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Q. 

A. 

Yes. They didn't tell you that? 

I don't recall that. 

[Page 168] 

1 

2 

3 Q. You recall at your deposition that I 

4 showed you a settlement agreement where Honda 

5 stipulated that the Robin Subaru engine is not 

6 the same as or substantially similar to the Honda 

7 GX engine trade dress, and you told me that was 

8 the first time you had seen that agreement. 

9 Correct? 

10 

11 

A. 

Q. 

Correct. 

And I also showed you the settlement 

12 agreement that Honda had entered into with Lifan 

13 that had an alternative design approved by Honda, 

14 and you told me that was the first time you had 

15 seen that agreement. Correct? 

A. As I recall, that's correct. 16 

17 Q. And you haven't formed your own opinion 

18 as to whether the Robin Subaru engine is the same 

19 as or substantially similar to the Honda GX 

20 engine design. Correct? 

21 

22 

A. 

Q. 

My personal view? 

No. I'm asking for purposes of this 

23 case. You haven't formed an opinion as to 

24 whether the Subaru engine is the same as or 

25 substantially similar to the GX engine design? 
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1 

2 A. 

3 retention. 

4 Q. 

[Page 169] 

MS. PAIK: Objection. 

That was not the nature of my 

Okay. So the answer is you don't have 

5 an opinion? 

6 A. I have an opinion as to the results of 

7 the survey I conducted, which I've given this 

8 morning. Outside of that, no. 

9 Q. All right. Now, do you recall at your 

10 deposition, we discussed the article that Shari 

11 Diamond cowrote with Jerre Swann about trademark 

12 and deceptive advertising surveys? 

13 

14 

A. 

Q. 

What article? That's the whole book. 

We were looking at the chapter on 

15 designing controls. 

16 Do you recall that? 

A. No, I don't. 17 

18 Q. Do you recall Ms. Diamond saying that 

19 "To the extent that judges can assist in getting 

20 the parties to clarify just where the boundaries 

21 to the claim trademarks" -- "to the claimed 

22 trademark rights are located before the parties 

23 undertake any survey work, the surveys that are 

24 conducted will be better constructed and more 

25 likely to provide results that can withstand 
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1 scrutiny and avoid ambiguity in the va1ue of the 

2 information they can offer"? 

3 

4 

5 

6 

A. 

Q. 

A. 

7 reca11. 

8 Q. 

9 theory? 

A. 

MS. PAIK: Objection. 

Am I aware of what? Did she say that? 

Yes. 

I'd have to 1ook at that. I don't 

Do you agree with that statement in 

In theory, yes. Try to operationa1ize 10 

11 it. I think one of the cases that may be cited 

12 by Ms. Diamond is the Sun America case. 

13 Q. Actua11y it was the 24 Hour Fitness 

14 case. 

15 A. Which a1so cites the Sun America. I 

16 think she cites the Sun America case. 

Okay. 17 

18 

Q. 

A. Where there was co11aboration between 

19 experts in trying to design a survey that wou1d 

20 pass the scrutiny, if you wi11, and no argument. 

21 That resu1ted in counse1 for both sides 

22 disagreeing. So it's theoretica1. I've never 

23 seen it imp1emented. 

24 Q. But did counse1 ever make an effort to 

25 discuss with you the boundaries of the c1aimed 
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1 trade dress that it was trying to register? 

2 MS. PAIK: Objection. Form. 

3 A. I don't understand your question. 

4 Boundaries. I don't know what you're referring 

5 to. 

6 Q. Let me see if I can state it a better 

7 way. Did Honda ever make an effort to discuss 

8 with you what uses, third-party uses it deemed 

9 infringing versus what uses it deemed acceptable? 

10 MS. PAIK: Objection. 

11 A. No. We had no such discussions. 

12 Q. And what consideration, if any, did you 

13 give to the fact that there are other engines on 

14 the market that Honda has agreed to coexist with 

15 that do have some of the elements claimed in the 

16 application? 

17 MS. PAIK: Objection. 

18 A. I gave it no consideration. 

19 MS. PAIK: Objection. 

20 A. I gave it no consideration. It's a 

21 separate inquiry. I think we've gone through 

22 this before. 

23 There are many factors that go into whether 

ｆｯｾ＠ ｾ＠
or not a suit is going to be ｢ｲｯｵｧｨｴｾ＠ some ｾ＠24 

25 potential infringement. A lot of them are 
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[Page 172] 

They have nothing to do with 

2 what we're -- what we were charged or I was 

3 charged to study. 

4 So I consider anything that relates to 

5 whether there's potential for litigation, based 

6 on one element or some element, of something that 

7 may or may not occur, to have really no relevance 

8 to the survey that I conducted. 

9 Q. Now, the control cell responses had how 

10 many Briggs answers? 

11 Do you recall? 

12 

13 

A. 

Q. 

14 in total? 

15 

16 

A. 

Q. 

I think 47, if I recall correctly. 

Okay. And there were 100 respondents, 

I think it was 101. 

Okay. So 47 out of 101 would be 47 --

17 we'll round it off, will be 47 percent? 

18 

19 

A. 

Q. 

Yes. 

And the total Honda responses that you 

20 counted was 52 percent? 

21 

22 

A. 

Q. 

That I 

Okay. 

it was 51.something. 51.3. 

So you have 51.3 percent of the 

23 respondents associating the Honda test photo with 

24 Honda, and you have 47 percent of the control 

25 respondents associating the control photo with 
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Briggs & Stratton. Correct? 

A. Correct. 

1 

2 

3 Q. And 47 percent, in your opinion, is 

4 would be enough to constitute secondary meaning, 

5 wouldn't it? 

MS. PAIK: Objection. 

A. Yes. 

6 

7 

8 Q. Okay. So if the appearance of the 

9 design of the control engine is -- has secondary 

10 meaning, that means it's functioning as a source 

11 indicator. Correct? 

12 A. By definition, yes. 

13 Q. And so you showed to this -- to this 

14 relevant universe an engine design that was 

15 recognizable to a substantial number of the 

16 

17 

18 

respondents. Correct? 

A. Forty-seven out of 101. 

Q. Yeah. All right. Okay. I'd like to 

19 turn to the criticisms that you made of 

20 Mr. Poret's survey. 

21 And as to the first one, concerning the 

22 introductory statement that the survey used about 

23 overhead valve engines, overhead horizontal shaft 

24 engines, are you aware of any verbatim responses 

25 in the Poret study that suggests that people 
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1 identified the Robin Subaru engine as being 

2 associated with Honda because of this 

3 introductory statement by the interviewer? 

4 

5 A. 

MS. PAIK: Objection. Form. 

Literally, the respondents say, well, 

6 the introductory statement made me believe it's 

7 Honda? No. No. 

8 Q. And Mr. Poret asked, used the same 

9 questions in the test survey questionnaire as he 

10 did in the control survey questionnaire. 

11 Correct? 

12 A. Correct. 

13 Q. And as a matter of general survey 

14 practice, that's how you're supposed to do it. 

15 Correct? All other things equal. 

16 

17 A. 

MS. PAIK: Objection. Form. 

I don't know what you mean "all other 

18 things equal. " 

19 

20 

Q. 

stated. 

Yeah. Maybe that wasn't artfully 

In other words, it's important to have 

21 the language of the questionnaire in the test 

22 survey and the control survey be the same? 

23 A. Yes. And accurate, for both the test 

24 and control. And that was the failing, in my 

25 opinion, of this introductory language. The 
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1 effect being creating the potential for bias. 

2 

3 

4 

5 

6 

Q. Okay. But we can't tell, from at 

the verbatims, whether that effect actually 

occurred in any material way? 

A. You can't tell ·regardless of what 

ask the respondent in a follow-up question. 

least 

you 

Once 

7 bias appears or the possibility of bias, it can 

8 affect, distort responses, but you don't know to 

9 what extent that could occur. You know that you 

10 have created a situation where you're introducing 

11 the possibility of bias. That's why you take the 

12 standard procedure of placing the question in its 

13 proper context. 

14 Q. Sure. But no -- but based on your 

15 review of the verbatims from Mr. Poret's control 

16 cell, nobody said, who looked at a 

17 black-and-white photo of the Robin Subaru, nobody 

18 said they believed it was a Honda because Honda 

19 makes overhead valve engines? 

20 A. That's correct. But you wouldn't 

21 really know if people are reacting to the fact 

22 and discounting anything other than makers of 

23 overhead valve engines, of which Honda falls into 

24 that category. 

25 That's the problem of having the improper 

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com 

George Mantis



1 context. 
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It may 1ead peop1e in a direction that 

2 is focused on yie1ding a particu1ar response. 

3 Q. Okay. The other criticism that you 

4 make is the -- that Mr. Poret didn't rotate the 

5 questions of one manufacturer or more than one 

6 

7 

8 

manufacturer. Correct? 

A. Correct. 

Q. And he used the same order of questions 

9 in both the test group and the contro1 group. 

10 Correct? 

11 A. Correct. Which doesn't so1ve the 

12 prob1em of systematic bias. 

13 Q. Right. But, as you testified, there's 

14 no way to detect the effect of that in either 

15 direction? 

A. We know, as researchers, that there is 16 

17 this phenomenon ca11ed order effect. The 

18 1iterature dictates, and it's rea11y kind of 

19 survey 101, if you wi11, that when you have 

20 a1ternative answers, that you rotate the order of 

21 those answers so as to avoid even the question 

22 of, is this potentia11y biasing? This is 

23 axiomatic. 

24 Q. I understand. But you have no opinion 

25 as to whether this favored Honda or was 
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1 unfavorable to Honda, in terms of that secondary 

2 meaning; is that correct? 

3 A. You can't tell, you can't tell, but 

4 you've introduced something that is -- raises the 

5 question of potential bias. The literature is 

6 replete with this notion of order effect and how 

7 you obviate that particular problem, how you 

8 avoid it. 

9 Q. Okay. But it might have helped Honda 

10 if the order bias was in favor of the first 

11 option, only one manufacturer? 

MS. PAIK: Objection. 

Is that right? 

12 

13 

14 

Q. 

A. Yeah. It could have gone the other 

15 way, as well. We don't know. 

16 Q. Okay. 

17 A. We know that there's a potential for 

18 bias. We know it's sloppy questionnaire design 

19 because it does not take into account what survey 

20 researchers routinely do, not just for litigated 

21 studies but for studies in the commercial arena. 

22 Q. As to the SIC codes, you're aware that 

23 Mr. Poret used or consulted your two prior 

24 studies for Honda for determining the SIC codes 

25 that he would use for his survey? 
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I think he looked at another 

2 study, as well. 

3 

4 

5 

Q. 

A. 

Q. 

Okay. 

I think the Gelb name comes to mind. 

In your rebuttal report you cite to 

6 McCarthy, saying, "It is the mark as shown in the 

7 application and as used on the goods described in 

8 the application which must be considered, not the 

9 mark as actually used by the Applicant." 

10 Do you recall that? 

11 

12 

A. 

Q. 

Yes. 

And you cited that for the proposition 

13 that you don't introduce other elements that are 

14 not subject to the registration. Correct? 

15 

16 

A. 

Q. 

Correct. 

Now, at your deposition, you confirmed 

17 that you had been retained by Honda for trademark 

18 survey work on four different occasions, which 

19 included the two prior studies that we looked at, 

20 at Exhibits 29 and 30, the survey that you 

21 conducted in this case, and then also a survey 

22 involving a trademark logo. Correct? 

23 

24 

A. 

Q. 

Trademark logo. What study was that? 

You had mentioned in your deposition 

25 having been retained on a survey for Honda 
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1 invo1ving a trademark 1ogo. 

2 A. What page? As I sit here, I don't 

3 reca11 the study. 

4 Q. On Page 17 and 18, I had asked you if 

5 you had conducted surveys for Honda with regard 

6 to anything e1se. You said "yes." Then when I 

7 asked you what they were, you raised work 

8 product. And then I asked if they pertained to 

9 trademarks or trade dress, and you said that 

10 they -- it was 1ogo as a trademark. 

11 Does that refresh your reco11ection at a11? 

12 

13 

A. Yeah. I don't reca11 the study. 

Q. Now, you a1ready to1d us the 

14 compensation that you receive from Honda for this 

15 matter, which I be1ieve you said was $120,000 for 

16 the project-based work and then $750 an hour for 

17 your time? 

A. Yes. 18 

19 Q. And then for the survey project that 

20 you performed in the Pep Boys case on Exhibit 29, 

21 the compensation page indicates that the tota1 

22 bi11ing for the survey work was $165,000, p1us 

23 $500 for your testimony, $500 per hour for your 

24 testimony. Is that correct? 

25 A. Where are you? 
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Q. 

A. 

[Page 180] 

Exhibit 29, Page 29. 

We11, I'm not going to waste the time 

1 

2 

3 trying to find it. If that's what it says, 

4 that's what it is. 

5 Q. And then in Exhibit 30, which was your 

6 report for the Power Train case, the compensation 

7 for the survey was $76,000, and the rate for your 

8 

9 

time was $500 per hour. Correct? 

A. If that's what it says, that's what it 

10 is. 

11 MR. PHILLIPS: Okay. I have nothing 

12 further at this time. 

MS. PAIK: Do you want to take a break? 

MR. PHILLIPS: Sure. 

(A recess was taken.) 

MS. PAIK: Mr. Mantis, I'd 1ike to 

13 

14 

15 

16 

17 thank you for your time today. I have no further 

18 questions. 

19 (Deposition conc1uded at 4:14p.m.) 

20 

21 

22 

23 

24 

25 
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8 12 Replace "and" with "in"

14 8 Replace "identification" with "classification"

15 12 Replace "testing" with "test"

16 21 Replace "SIC" with "SSI"

19 19 Replace "for" with "or"

21 7 Insert "and" between "organization," and "an"

26 17 Insert "were" between "individuals" and "shown"

28 16 Replace "air cleaner" with "carburetor cover"

29 7 Delete "In"

29 8 Insert "have" between "and" and "other"

30 21 Replace "portions" with "proportions"

33 5 Insert "it" between "Study," and "may"

33 25 Insert "3," between "Questions" and "4A"

34 2 Replace "2" with "3"

34 25 Insert "6" between "A." and "7A"

41 14 Replace "data" with "table"

45 18 Replace "portion" with "proportion"

48 4 Insert "and were counted toward secondary meaning," between "color"

 and "and"

48 25 Insert "that were counted toward secondary meaning," between

"group," and "all"
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49 12 Insert "into" between "take" and "consideration"

49 12 Delete "of"

51 5 Replace "confusion" with "association"

52 1 Insert "to" between "products," and "my"

57 17 Replace "or" with "and"

58 24 Replace "accounts" with "groups"

60 22 Replace "group" with "photo"

65 5 Replace "Application for" with "Applicant's"

65 7 Delete "for"

65 8 Delete "an"

68 21 Replace "confusion" with "association"

70 12 Replace "Document" with "Exhibit"

71 10 Insert "percent" between "9.7" and "associated"

71 21 Replace "a" with "the"

74 10 Delete " Honda with the"

74 13 Replace "survey noise" with "net association"

75 15 Insert "which" between "words," and "calls"

75 17 Replace "verbatims" with "verbatim"

77 12 Replace "are" with "is"

87 8 Insert "or" between "report" and "deposition"

94 9 Insert "is" between "referenced" and "that"

118 3 Replace "the claim" with "their mind"

139 14 Replace "to" with "from"

139 15 Insert "respondent" before "number"

142 12 Replace "in" with "as"



155 7 Replace "know" with "think"

155 13 Replace "process" with "presence"

165 16 Replace "that" with "then"

171 24 Replace "or" with "for"

183 21 Insert "and Report" after "Questionnaire"

184 3 Insert "And Control" between "Test" and "Color"

184 7 Replace "Document" with "Exhibit"
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